United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


UNITED STATES couRT or APPEALS 
For the: District of Columbia Cirouit 


Lignnanie 


= No. 26,955 © 


‘OLEN ALBERT DAVIS, ~~ 


ees ; : ie 


® a. ‘CHAPPELL, CHAIRMAN, $s 
DOR TaD STATES: BOARD oF PAROLE, 
ET AL. ous ei 


appeal from the- United States District Court for the 
ie cue of Comes: a 


es zr. BEASLEY — 
‘Investment Building 
_ Washington be Foi D A, Oa ac 
 Bttorney for Ropcteck” 
eet se ie ee, 


STATEMENT OF QUESTIONS PRESENTED 


In an action by appellant for declaratory judgment and injunctive relief 
against appellees’ revocation of his parole, wherein the District Court granted 
appellees! motion for summary judgment and dismissed the action, the questions 
presented are: 

1, Whether the District Court erred in holding that there was no genuine 
issue as to any material fact, and that appellees were entitled to summary 
judgment of dismissal as a matter of law. 

2. Whether appellant was given a full and fair hearirg before the Board 
with opportunity for an effective appearance, including the right to be represented 
by counsel and to present witnesses in his own behaif, 

3. Whether there was a denial of due process of law and a failure to 
comply with the provisions of the Administrative Procedure Act when the Board - 

(a) Failed to have appellant confronted with the witnesses against 
him, and to give him any right of cross-examination of the evidence 
against him. 

(b) Failed to receive any evidence against appellant as such at the 
hearing, but acted upon undisclosed reports of hearsay information, with 
no opportunity for appellant to rebut or discredit the same. 

(c) Failed to make any findings of fact, as to the material issues of 
fact presented. 

(d) Failed to make and serve on appellant any order revoking parole, 


with a statement of the reasons or basis therefor. 


4, ‘Whether appellees should be ordered to vacate the revocation of 
appellant's parole and release kim from prison by reason of the grievous 
injustice of depriving appellant oi his liberty for now almost two years under an 


invalid revocation of parole, subject only to the right of the Board to institute 


proceedings de novo for revocation of parole if grounds now exist for such 


revocation. 
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(a) Appellant Was Not Given An Opportunity To Be 
Represented By Counsel . 


(b) Appellant Was Not Given An Opportunity To Present 
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(c) Appellant Vas Not Confronted With Any Witnesses 
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STATEMENT 


This is an appeal from a summary judgment of dismissal entered by the 


| United States District Court for the District of Columbia, upon motion of appellees, 


in an action for declaratory judgment and for injunctive relief in respect of 
action by appellees in revoking appeliant's parole without affording appellant the 
opportunity to appear before the Board effectively with representation by counsel 
and the right to call witnesses in his own behalf, and without receiving evidence 
as such against him, making findings as to the essential facts or advising 


appellant of the reasons why his parole was revoked. 


JURISDICTIONAL STATEMENT 

Jurisdiction of this Honorable Court to review and reverse the judgment of 
the District Court is invoked under the provisions of Section 1291, Title 28, 

U.S. Code. 

The judgment of dismissal appealed from was entered by the District Court 
on the 15th day of February, 1962 (J. A. 13). Notice of appeal was duly filedon 
March 12, 1962 (J. A. 16), after having been submitted on or about March 5, 1962, 
together with a motion for leave to proceed in forma pauperis, which was granted 
by the District Court on March 8, 1962 (J. A. 14). The notice of appeal was thus 


timely filed under Rule 73, Federal Rules of Civil Procedure. 


STATEMENT OF CASE 


On December 14, 1961, appellant filed in the District Court his complaint, 


entitled "Application for Declaratory Judgment and Injunctive Relief", expressly 


seeking declaratory judgment under the Declaratory Judgment Act (Section 2201, 
Title 28, U.S. Code) and for injunctive relief (J. A. 1-3). The complaint was 


verified (J. A. 3). Appellant alleged under oath that he was being held in the 
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United States Penitentiary at Atlanta, Georgia, upon an order of the United States 
Board of Parole, issued on or about October 18, 1960 (J. A. 1). He further 

alleged and stated under oath that he had been released on or about October 14, 

1959 on conditional release from the said penitentiary at Atlanta, Georgia; and 

‘that on or about October 18, 1960 he was arrested upon a warrant alleging that he 
had violated his conditional reiease, and was forthwith imprisoned (J. A. 1). He 
further alleged under oath that on or about November 20, 1960 he was brought 
before an examiner of the Poard at the penitentiary, and a "hearing" was held to 
determine whether his parole should be revoked; that the entire "hearing" consumed 
avery few minutes, and the only persons present were the Board's seainines: a 


stenographer and appellant (J, A. 1-2). He specifically alleged under oath that ke 


was not given an opportunity to obtain counsel for the purpose of said "hearing", 


nor was he given an opportunity to "appear" as is required by Section 4207, Title 
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18, U.S. Code (J. A. 2). He alleged that subsequent to the "hearing" his parole 
was revoked by the Board, without a statement of the reasons therefor (J. A. 2). 
Appeliant further alleged that even if a proper hearing was held, the revocation 
‘of his parole constituted a gross abuse of discretion and was arbitrary, capricious 
and unlawful, asserting that the reason used by the Board to revoke his parole was 
that he had participated ia a shooting match and had in his possesion 3000 pep 
‘pills, being alleged violations that took place in McNairy County, Pentadaas 

(J. A. 2). Appellant alleges that had he been given the opportunity to do so, he 
could have conclusively shown that the Grand Jury had ignored the Sie against 


him in relation to the alleged assault, and that the warrant issued by the State 
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Narcotics Division (Tennessee, presumably) had been dismissed by the State 


Attorney General (J. A. 2)., He then alleged that he would show that after his re- 


lease from custody he had worked eight to fourteen hours a day and while serving 


his mandatory release did not violate any of the conditions thereof, and did not 
violate any laws, and therefore was not subject to having his mandatory release 
revoked (J. A. 2). Wherefore, appellant prayed that the Court review the hearing 
and action of the Board, declare such hearing and action of the Board to be invalid, 
and issue a mandatory injunction against the Board ordering that petitioner be 
forthwith released from the penitertiary, as well as praying for general relief 

(J. A. 3). 

On January 23, 1962, defendants filed a motion for summary judgment on 
the ground that no genuine issue as to any material fact exists and that defendant 
is entitled to a judgment as a matter of law (J. A. 4). Attached to and made a part 
of the mction was an affidavit, referred to as the affidavit of John G. Maguire, 
Chiez, Classification and Paroles, United States Penitentiary, Atlanta, Georgia, 
and certified copies of official Bureau of Prisons documents, as follows: 

(1) The affidavit of john G. Maguire, is in fact an affidavit of one 
gohn O, Boone, characterized as a social worker at the Atlanta Penitentiary, with 
Mr. Maguire taking the oath of Mr. Boone (J. A. 8, the affidavit is not printed in 
the Joint Appendix). In any event, the affidavit asserts that on December 22, 1961 
affiant advised appellant of his right to be represented by counsel and call witnesses 
at a revocation hearing, and that he submitted to appellant a statement whereby 


appellant could indicate whether or not he desired to be represented by counsel 


and call witnesses having relevant and material information, and that appellant 
refused to sign stating "My case is in Court now. I don't want to sign for anything 


because it will not do me any good" (J. A. 9). 


(2) The certificate is one of the Director of the Bureau of ‘Prisons, 


certifying that he is acting as the administrative head of the Bureau and that he 
has lawful custody of the records and files of the Bureau, including the records of 
the United States Board of Parole, and that the attached described instruments are 
‘exact copies of the original documents relating to appellant, namely: Referral For 
Consideration of Alleged Violation, dated October 14, 1960; Warrant for plaintiff's 
arrest, dated October 14, 1960; and Summary of plaintiff's hearing before a 
' Member of the Parole Board, dated November 17, 1960 (J. A. 8-9). | 
The Referral For Consideration of Alleged Violation, dated October 14, 1960 
| eontains' a headnote reference to the case of appellant, that he was edeg a 
sentence of 15 years for bank robbery, which began June 27, 1950, that he was 
released May 14, 1959 on '"M,R.", that the violation date was approximately 
August 15, 1960, and the termination date of sentence June 26, 1965. ! The present 
| offense was stated as: Giving False Information to P. O, - Possessidn and Use of 
| Pistols - involvement in a Shooting Incident - Alleged Possession of Approximately 
: 2000 "Pep Pills". The report recited that by wire dated August 15, 1960 CUSPO 
Drewry advised that appellant had been involved in a shooting scrape in Selmer, 
Tennessee; that it was the CUSPO's information that Davis had been seriously 
' wounded and that there was some question as to whether he would successfully 


recover from his wounds, It was further the CUSPO's information that the shooting 


. 
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scrape involved Davis and his two sons, and that in addition it was alleged that 
Davis was selling barbiturates or pep pills in the service station where he worked 
and that he had in his possession more than 2000 such pills when the incident 
occurred. The report further stated that by wire dated September 13, 1960 
CUSPO Drewry edvised that Davis was not going to face charges in reference to 
the shooting scrape, that the CUSPO noted he failed to mention in his August 


1960 report that he had been shot but merely stated he had been hospitalized due 


to a broken leg, which statement was untrue, and that in addition the "USPO" 


learned that Davis had in his possession two 45 caliber pistols. The report 
further states that on October 6, 1960 CUSPO Drewry advised that he had learned 
it was necessary for Davis toundergo surgery twice for the removal of two 22 
caliber bullets which were lodged in his chest, and that another bullet shattered 
the bone in one of Davis' legs, that in reference to possession of two pistols on 
the day of the shooting, the sheriff of McNairy County, Tennessee, took from 
Davis the two guns in question, that the CUSPO could not learn why the State 
authorities did not press a charge of possession of dangerous weapons, that 
since Davis was shot by his own boys they refused to testify against him as he 
refused to testify against them, and that no further action had been taken by local 
authorities in reference to the complaint that Davis had in his possession numerous 
"pep" pills. A warrant was recommended. This report is signed by William K. 
McDermott, Paroie Executive (J. A. 10-11). 

The warrant was one for the re-taking of prisoners mandatorily released 


under authority of Section 4163, Title 18, U. S$. Code, refers to appellant's 
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igentence and subsequent release from the United States Penitentiary in Atlanta, 
Georgia, and states that whereas reliable information has been presented to the 
undersigned Member of the Board that said prisoner has violated the conditions 
of release, and therefore demands that any Federal officer enthorized to serve 
‘eriminal process execute the warrant by taking appellant wherever found and 
returning him to the penitentiary. This warrant is dated October 14, 1960 (J. A. 
12). : 
The "Summary" is unsigned and the source of its preparation or of the 

statements made therein is undisclosed. However, the document refers to the 

' ease of appellant, has the date of November 17, 1960, and states that Sdward J. 


Donovan - Member was present. Then, the "Summary" says that appellant 


appeared that day for a hearing on violation of his mandatory release ; that he 


' admits upon his return he was advised by a member of the parole staff that he 

‘ had a right to be represented by counsel if he desired to do so and that he waived 

' this right under date of October 27, 1960, acknowledging the signature which 
appears on the waiver. The "Summary" then states that it is alleged in his 
violation charges that he had submitted false information to his probation officer, 

: that he had in his possession and had use of two pistels, was involved in a shoot- 
ing accident, and allegedly possessed 2000 pep pills. The "Summary" then states 

' that appellant denies all charges that have been set forth in the referral, admits 
that he had been shot through the leg and lung by one of nis sons, and claims this 
was an accidental shooting, which, "however, is somewhat contrary to the in- 


formation appearing in the record on this case", that he denies he had possession 
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of two pistols as alleged or that he at any time had possession of pep pills, that 


he does admit, however, that one of his sons who was engaged in this shooting 


affray was in possession of a quantity of pep pills but that he had no knowledge of 
the ownership. The "Summary" then states that at the present time 'This man is 
in the hospital being treated for gunshot wounds of leg and chest" and claims that 
he has endeavored at all times to comply with terms and conditions of his manda- 
tory release. The "Summary" then states that in view of the fact that there are 
some discrepancies existing between the statements set forth in the referral and 
indications from the probation officer, as compared to the statements made by 
this man in the course of the hearing, "it is being referred to the Washington 
office for further study and review before any recommendation is made." (J. A. 9- 
10). 

“Vith the motion for summary judgment, counsel for defendants filed a 
"Statement of Material Facts as to Which There is (sic) Genuine Issue, Pursuant 
to Rule 9fh)"", as follows: 


"Defendants contend that there is no genuine issue as to 
the following material facts: 


1. Plaintiff was convicted in the Western District of Tennessee 
on June 27, 1950, and sentenced to 15 years for bank robbery. 


2. He was released under conditional release on May 14, 1959. 


3. A warrant charging him as a conditional release violator 
was issued on October 14, 1960, and he was arrested under this 
warrant on October 18, 1960. 


4, He was given a hearing as a conditional release violator 
by a member of the United States Board of Parole on November 
17, 1960. 


5. He was advised on his right to the assistance of counsel at 
this hearing and waived such right ou October 27, 1960. 


6. Conditional release was revoked on February 23, 1961. 
7, Subseauently thereto, plaintiff was offered a new hearing 
with the right to the assistance of counsel and with the right to 
present witnesses to testify in his behalf if he so desired. 
8. He did not avail himseif of this offer. " : 
This statement is signed by counse! only, and has no other authentication, and con- 
tains no reference to the source of the statements contained therein (J A. 5). 

The record indicates no response by appellant, who filed the action in proper 
person, and was without counsel; and it further appears that the motion for 
summary judgment was submitted to the Court without any oral hearing or argument. 

On February 15, 1962 the District Court entered an order granting defendants' 
motion for summary judgment, with the recital that the Court, having apasidersd 
the motion, "and it appearing to the Court that no genuine issue as to any material 
fact exists and the defendants are entitled to a judgment as a matter of ie " 
the motion is granted (J. A. 13). ! 

On March 5, 1962 appellant applied for leave to prosecute an appeal in forma 
‘pauperis, attaching an affidavit thereto, and tendering a notice of appeal from the 
judgment of dismissal of February 15, 1962 (J. A. 12-14). The District Court 


granted leave to prosecute the appeal without prepayment of costs on March 8, 


1962 (J. A. 14). The notice of appeal was filed on March 12, 1962 (J. A. 16). 


STATUTES, TREATIES, REGULATIONS OR RULES INVOLVED 
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Section 4207, Title 18, U. S. Code 


"Section 4207. Revocation upon retaking parolee 


"A prisoner retaken upon a warrant issued by the Board 
of Parole, shall be given an opportunity to appear before the 
Board, a member thereof, or an examiner designated by the 
Board. 


"The Board may then, or at any time in its discretion, 
revoke the order of parole and terminate such parole or modify 
the terms and conditions thereof. 


"If such order of parole shall be revoked and the parole 
so terminated, the said prisoner may be required to serve all 
or any part of the remainder of the term for which he was 
sentenced. June 25, 1948, c. 645, 62 Stat. 855." 


Administrative Procedure Act - Title 5, U.S. Code 


"Section 1006. Hearings; presiding officers; powers and duties; 
burden of proof; evidence; record as basis for decision 


'(c) Except as statutes otherwise provide, the proponent 
of a rule or order shall have the burden of proof. Any oral or 
documentary evidence may be received, but every agency shall 
as a matter of policy provide for the exclusion of irrelevant, 
immaterial, or unduly repetitious evidence and no sanction shall 
be imposed or rule or order be issued except upon consideration 
of the whole record or such portions thereof as may be cited by 
any party and as supported by and in accordance with the reliable, 
probative, and substantial evidence. Every party shall have the 
right to present nis case or defense by oral or documentary evidence, 
to submit rebuttal evidence, and to conduct such cross-examination 
as may be required for a full and true disciosure of the facts. In 
rule making or determining claims for money or benefits or 
applications for initial licenses any agency may, where the interest 
of any party will not be prejudiced thereby, adopt procedures for 
the submission of ail or part of the evidence in written form." 


"Section 1007. Initial decisions; conclusiveness; review by agency; 


subraissions by parties; contents of decisions; record 


"(b) Prior to each recommended, initial, or tentative 
decision, or decision upon agency review of the decision of 
subordinate officers the parties shall be afforded a reasonable 
opportunity to submit for the consideration of the officers 
participating in such decisions,(1) proposed findings and con- 
clusions, or (2) exceptions to the decisions or recommended 
decisions of subordinate officers or to tentative agency decisions, 
and (3) supporting reasons for such exceptions or proposed 
findings or conclusions. The record shall show the ruling upon 
each such finding, conclusion, or exception presented. All 
decisions (including initial, recommended, or tentative decisions) 
shall become part of the record and include a statement of (1) find- 
ings and conclusions, as well as the reasons or basis therefor, 
upon all the material issues of fact, law, or discretion presented 
on the record; and (2) the appropriate rule, order, sanction, 
relief, or denial thereof. June 11, 1946, c. 324, Section 8, | 
€0 Stat. 242." 


"Section 1009. Judicial review of agency action 


Rights of review 


'(a) Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by such 
action within the meaning of any relevant statute, shall be 
entitled to judicial review thereof." 


STATEMENT OF POINTS 
1. The District Court erred in holding that there was no genuine issue 
as to any material fact, and that appellees (defendants) were entitled to summary 
i judgment of dismissal as a matter of law. 


2. The application (complaint) asserts a cause of action, entitling 


' appellant to relief, in that it affirmatively shows, under oath, that appellant, 
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a parolee, was arrested on October 18, 1960 on a warrant issued by the 

United States Board of Parole, alleging violation of conditions of release, and 
was forthwith imprisoned at the United Siates Penitentiary at Atianta, Georgia, 
where he is now being held a prisoner; that on or about November 20, 1960 

a "hearing" was held to determine whether appellant's parole should be revoked; 


that appellant was not given an opportunity to obtain counsel nor to "appear" 


as is required by 18 U.S.C. 4207; that the "hearing" lasted only a few minutes, 


and the only persons present were the Board's Examiner, the stenographer and 
appellant; that subsequent to the "hearing" appellant's parole was revoked; 

and that the Board's action in revoking his parole was arbitrary, an abuse of 
discretion and unlawiul. 

3. Appellees' motion for summary judgment did not establish that 
there were no genuine issues as to any material facts, or that appellees were 
entitled to a judgment of dismissal as a matter of law, in that: 

(a) There were issues of fact as to whether appellant was given 
an opportunity to obtain counsel - appellant having alleged under oath that he 
was not given the opportunity, while appellees' unverified "Summary" asserts 
thet appellant waived his right to counsel. 

(b) Most of the supporting documents presented by appellees with 
their motion for summary judgment are not verified; and the "Summary" of 
appellant's appearance before the Board member on November 17, 1960 is not 
signed nor authenticated in any manner by anyone. 

(c) The "record" of the proceedings appears to be based on 
hearsay reports only, apart from appellant's statements. 
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(d) ‘There is no record of the evidence presented, here are no 
‘findings of fact by the Board, and there is no decision or order of the Board 
revoking appellant's parole, although appellees' counsel assert in a statement of 
' material facts that appellant's conditional release was revoked on Babruary 28, 
1961. 
(e) The "record" indicates that appellant was hospitalized at 
the time of the hearing on November 17, 1960, recovering from punetice wounds 
' and two operations for removal of bullets; but there is no indication of his 
' condition at the time and no certificate as to his being able to conduct his defense 
at the hearing. : 
(f) Appellees concede that appellant was not offered the opportunity 
: to present witnesses in his behalf at the hearing on November 17, 1360, and 
' assert that he was given the opportunity on December 22, 1961 (thirteen months 
later) for another hearing at which he might have counsel and call witnesses, 
but they say appellant did not avail himself of this opportunity. In support, 
appellees present a verified statement of a social worker that such orex was 


' made, and this statement says that appellant refused to sign a statement 


' indicating whether or not he desired to be represented by counsel and call 


witnesses, stating: "My case is in Court now. I don't want to sign for anything 
because it will not do me any good", This civil action was then Sancti in the 
District Court here. The offer of another hearing was not timely, did not cure 
defects in the prior hearing, and did not render moot the issues as to the 


validity of the prior revocation of appellant's parole. 
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4, Appellant's paro.e was revoked by appellees arbitrarily, capriciously 
and unlawfully, and appellant is being improperly and illegally imprisoned by 
reason thereof, in that: 

(a) Tae revocation hearing on November 17, 1960 did not comply 
_ with the requirements of due process of law, the provisions of Section 4207, 
Title 18, U. S. Code, and the requirements of the Administrative Procedure Act. 
(b) Appellant was not given the opportunity at the hearing on 
' November 17, 1960 to obtain aad be represented by counsel, or to cali and 
present witnesses in his behalf, or to be confronted by witnesses against him 
and have the right to cross-examine such witnesses. 


(c) The action of appellees in revoking appellant's parole is not 


, based upon any substantial, competent evidence; but was taken solely upon 


uaverified, hearsay reports which were not introduced into evidence at the 
hearing as such. 

(a) Appellees have failed to make any findings of fact or give any 
statement of the reasons for revoking appellant's parole. 

(e) Appeliees' action in revoking appellant's parole constituted 
an abuse of discretion. 

(f) Appellees' offer of ancther hearing some thirteen months 
after the hearing held on November 17, 1960 was not timely, did not cure any 
defects in the prior proceeding, and did not render moot the issues as to the 


validity of the revocation of appellant's parole. 


SUMMARY OF ARGUMENT 
I. Appellent Was Not Given A Full And Fair Hearing With 
Cpportunity Fc For_An Sifective Appearance Bel ; Before T. Tne Board, 
And The Revocation Of His f His Parole Is Thereby Invalid And And Uniawful 

Appellant earned conditional release from prison, Under Section 4207, 
Title 18, U. S. Code, he was entitled to an opportunity to appear before the 
‘Roerd of Parole before his parole could be revoked. This means an effective 
appearance with the right to be represented by counsei and to present witnesses 

‘in his own behalf, in the absence of which revocation of parcle is invalid and 
unlawful. 

In a verified complaint appellant says he was not given the opportunity 
to engage counsel and "appear" in accordance with the statute. Appellees 
presented an unverified statement that appellant waived counsel; but appellees 

| apparently concede that appellant was not given the opportunity to suit incase 
' in his own behalf, as the record contains reference to an offer of a new hearing 


after this action was brought in the District Court. Appellant was not confronted 


| by any witnesses against him nor given any right of crogs-examination. At the 


' time of the hearing he was a hospital patient recovering from gunshot wounds 
! 
and two operations, with no indication of physical ability to assert his own rights. 
lI. The Decision Of The Parole Board Revoking Appellant's | 


Parole Is Not Rased Upon Any Competent And Substantial 
Evidence Nor Upon Any xindings Of Essential Facts, 


And Is Thereby Arbitrary And Unlawful 


The "record" presented by appellees in support of their motion for 
summary judgment, on which the District Court acted in granting summary 
judgment of dismissal, contains only general references to unverified and 
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unauthenticated reports and statements, all of which are hearsay. The Referral 
for Consideration of Alleged Violation paraphrases reports from a probation 
officer based on "his information" and what was "alleged". The "Summary" of 
the proceedings before the Board member contains some references to the 
record, but makes no reference to any evidence presented at the "hearing". The 
entire proceeding appears to have involved reference to some unidentified and 
undisclosed reports and what appellant said at the "hearing", with no substantial 
competent evidence presented against appellant, and no right afforded him for 
cross-examination. 

The "Summary" indicates that the proceeding was "yeferred to the 


Washington office for further study and review before any recommendation is 


made". The record does not contain any order of the Board of Parole revoking 


the parole, but counsel for appellees say in a statement that it was revoked on 
February 28, 1961. Whether, and by whom this was done, there is in the record 
no findings of essential facts, or determination of the issues presented, or 
statement of the basis upon which the Board acted, ifit did. This is a denial of 
due process of law and fails to conform to the requirements of Section*8(b) of 
the Administrative Procedure Act. 
Ill. No Further Hearing Upon The Alleged Violations Of 

Conditions Of Parole Set Forth In The Notice Of Cctober 

14, 1960 Would Be Timely As Required By Law, And 

The Board Should Be Ordered To Vacate The Revocation 

Of Appellant's Parole And Release Him From Frison 


Appeliant has been confined in the United States Penitentiary at Atlanta 


continuousiy since his arrest on October 18, 1960 upon the warrant issued by the 


iG. SS 


member of the Parole Board. Having failed to give appellant an opportunity for 


an effective appearance at the "hearing" with the right to be represented by 
counsel and to present evidence in his behalf, the revocation of parole was 
unlawful, and appeliant has been improperly and unlawfully detained in jail for 

a period of now almost two years. He is entitled to a prompt hearing an 
alleged violation of conditions of parole, but cannot now be given one on the 

old warrant. The Court cannot now undo the wrong that has been done appellant, 
‘but should not allow the Board to extend the unlawful confinement of appellant 
while it undertakes any rehearing or further hearing in an attempt to cure 
defects. If any ground exists at this time for revoking appellant's parole, the 


‘Board should be required to institute proceedings de novo, 


ARGUMENT 


I 


Appellant Was Not Given A Full And Fair Hearing 
with Cpvortunity For An Bifective Appearance 


Before The Board, And The Revocation Of His 
Paroie Is Thereby Invalid And Unlawful 


Appeliant became entitled to conditional release (or mandatory release as 
it is variously stated) on May 14, 1959, after Serving about nine years of a sen- 
tence of 15 vears for bank robbery. On October 14, 1950 a member of the United 
States Board of Parole issued a warrant (for retaking prisoners mandatorily re- 
leased under authority of Section 4163, Title 18, U.S. Code) for appellant's 
arrest, which is based upon a recital that "reliable information has been presented 
to the undersigned member of this Poard that said prisoner named in this warrant 
has violated the conditions of release" (J. A. 12). Appellant was arrested on 
October 18, 1960 under this warrant and returned to the United States Penitentiary 
in Atlanta, Georgia, where he has since remained in confinement. 4 "hearing" 
was held by a member of the Board on November 17, 1960 at the penitentiary. 
While the record contains no order, it is represented oy appellees that appellant's 
conditional release was revoked February 28, 1961 (Statement of counsel, J. A. 5). 

Section 4207, Title 18, U.S. Code, provices that a prisoner retaken upon a 
werrant issued by the Board "shall be given aa opportunity to appear before the 
Board, a member thereof or an examiner designated by the Board", and provides 
that the Board may then revoke the order of parole and terminate such parole or 
modify the terms and conditions thereof. In recent years this Honorable Court has 


kad several occasions to pass upon the question of the nature and extent of the 
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hearing required by the statute and the procedural rights of the parolee that must 
be safeguarded, and has held that the statutory right "to appear" means an 
effective appearance with the right to be represented by counsel and to present 
witnesses in his own behalf, in the absence of which the Board may not lawfully 
revolze parole. 
Reed v. Butterworth, 111 U.S. App.D.C. 365, 
297 F(2d) 778: — ; 
Glenn_v. Reed, 110 U. S. App.D.C. 85, 
289 F(2d) 462; 
Robbins v. Reed, 10€ U.S. App.D.c. 51, 


269 F(2d) 242; .- 
Moore v. Reid, 100 U.S. App.D.C. 373, 


246 F(2d) 654: - 
Fleming v. Tate, 81 U.S. App.D.C. 205, 
156 F(2d) 848. 
Appellant says that he was denied the requisite opportunity for an efiective 
appearance before the Board, and that the revocation of his parole is thereby 
invalid and unlawful, in that he was not given the opportunity to be represented by 


‘counsel, he was not given the opportunity to present witnesses in his own behalf, 


-and he was not confronted by any witnesses against him nor given any right of 


cross-examination, Further, at the time of the "hearing" he was a hospital 


patient recovering from serious gunshot wounds and two operations, and not 
shown to be physically able to present his own case or protect his own rignts. 
‘These several elements in the denial of a full and fair hearing will be separately 


presented. 


(a) Appellant Was Not Given An Opporiunity To Be 
Represented By Counsel 


In his verified "appiication" (complaint), appellant alleges that he was not 


given an opportunity to obtain counse! for the purpose of said "hearing" (J. A. 2). 


Appellees moved for summary judgment, and in support thereof presented certain 
exhikits. On the point here presented, the only represertations by appellees is 
contained in an unverified "Summary" which bears a title reference to the case of 
appellant, the date and the name of the member of the Board present, and then 
contains some statements without any verification, authentication or signature, in 
which appears the statement that: 

"He admits upon his return to this institution in connection with 

his violation he was advised by a Member of the Parole staif 

that he had a right to be represented by counsel if he desired to 

co so, and that he waived this right under date of Oct. 27, 1960, 

acknowledging the signature which appears on the waiver." (J. A. 9). 

Since the dismissal was upon appellees' motion for summary judgment, it 
was incumbent upon appellees, under Rule 56(c) of the Federal Rules of Civil 
Procedure to show by "the pleadings, depositions, and admissions on file, to- 
gether with the affidavits, if any" "that there is no genuine issue as to any material 
fact and that the moving party is entitled to a judgment as a matter of law". These 
essentials are not shown by the pleadings and there are no depositions and ad- 
missions on file. The "Summary" is not an affidavit; but if it is given the dignity 
and effect of a verified statement, the most that can be said of it is that it raises 
an issue of fact as opposed to the verified allegation of the complaint. 


Moreover, this Honorable Court has held that "the Courts will indulge every 


reasonable presumption against waiver". Moore v. Rei¢c, supra; Taylor v. United 
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States, $9 U.S. App.D.C. 183, 238 F(2d) 259. If appellant had signed a waiver 
after being fully advised as to his rights, it is inconceivable to counasl that the 
waiver would not have been presented to the Court since the Board has Jong been 
on notice of the critical issue as to the right of a parolee to be represented by 
counsel. Fleming v. Tate, supra. | 

The only fair analysis of the record, as respects this point, is that 
appeliant's verified allegation is necessarily assumed to be true by the motion for 
summary judgment, or at best has been merely questioned so as to ofasent an 
issue of fact for the Court to decide. ! 

(b) Appellant Was Not Given An Opportunitv To Present 
Witnesses In His Own Behali 

Appellant, in his verified complaint, alleges that he was not Bi an oppor- 
‘tunity to appear ai the "hearing" as is required by statute, after alleging that he 
‘was not given an opportunity to obtain counsel for the purpose of the hearing, and 
that the entire "hearing" consumed a very few minutes in the penitentiary, with 
only the Board's examiner (a member), a stenographer and appellant present. 
While this does not specifically refer to lack of opportunity to call withawasal the 


‘further allegations of the complaint as to what petitioner would be able to show ii 


given a proper hearing plainly indicate the denial of an opportunity to make the 


‘showing. Whatever doubt may otherwise have existed on this allegation is resolved 
by the fact that appellees apparently concede that appellant was not given the 
: opportunity to present witnesses in his own behalf at the hearing on November 17, 


1960. 


Attached to the motion for summary judgment is an affidavit by one John O. 
Boone, described as a social worker at the Atlanta Penitentiary, stating that or 
December 22, 1961 (which was after appellant had filed this action in the District 
Court on December 14, 1961), he advised appellant of his right to be represented 
by counsel (and call witnesses having reievant and material information) at a 
revocation hearing, submitting a statement for appellant to indicate whether or 
not he desired to be represented by counsel and call witnesses in his behalf, and 
stating further that appellant refused to sign the statement, saying: "My case is 
in Court now. I don't want to sign for anything because it will not do me any 
good." (c. A. 8). Based on this affidavit, appellees argued in the District Court 
that appellant had been offered a new hearing "with the right to the assistance of 
counsel and with the right to present witnesses to testify in his behalf if he so 
desired", and that he did not avail himself of this offer. In a memorandum of 
poirts and authorities in support of the motion, counsel for appellees referred to 
the amendment of the Foard's Rules on November 30, 1961, “to provide that ell 


persons whose paroles or mandatory releases had been previously revoked shail 


be offered the opportunity to have a rehearing with their attorneys and/or volun- 


tary witnesses havirg relevant and material information", and that "consequently" 
apvellant hac been offered a new hearing with counsel present and with witnesses 
(J. A. 6). 

This record of submission before the District Court makes it abundantly 
clear that appellant was not given the opportunity to present witnesses in his own 


behalf. This Court has held that such an opportunity must be afforded a parolee 
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at the hearing to determine if his parole should be revoked. Reed v. Butterworth, 
supra. 
Appellant was thus denied the opportunity of an effective appearance at the 


"hearing" on November 17, 1960, and the revocation of his parole as a result 


thereof was invalid and should be set aside for this reason alone, if for no other. 


(c) Appellant Was Not Confronted With Any Witnesses 
Against Him Nor Given The Right To Cross-2xamine 
Any And All Evidence Presented Against Him 
“While parole, conditional reiease or mandatory release, as the case may 
‘be, is a matter of legislative grace, Congress has exercised such grace by giving 
prisoners the opportunity or right of release under specified conditions, and has 
‘then provided that such parole shall not be revoked without giving the parolee an 
opportunity to "appear" before the Boarc. This Yonorable Court has held that 
the right to appear means the right to appear effectively, with the right to be 
represented by counsel and to present witnesses in his behalf. That necessarily 
means that a legal hearing is required, as distinct from a mere formality of 
‘ listening to what the parolee may have to say in his own behalf. It would be a 
strange anomaly to require the Board to hear the parolee and his witnesses at a 
formal hearing, and at the same time permit the Board to base its detieion on 
undisclosed information, probably unverified and of a hearsay nature that may be 
| eommunicated to the Board but not presented at the hearing as evidence. In such 
case the accused parole violator would have no knowledge of the Negidance” 


against him and no opportunity of discrediting such evidence or the source of the 
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same, however unreliable, biased or untrue the same may be in fact. 


— 


One of the fundamental essentials of a fair hearing under accepted notions 


of due process of law, is that a person shall be afforded a reasonable opportunity 


of cross-examination of the evidence presented against him. 
Reed v. Butterworth, supra; 
Hannah v. Larche, 363 U.S. 420,41. ed.(2d)1307, 
80 S.Ct. 1502; 
Viterelli v. Seaton, 359 U.S. 535, 
3 L. ed. (2d) 1012, 79°S.Ct. 968; 
Yiannopoulos v. Robinson (C. A. Tl. 1957), 
247 F(2d) 655; 
Gilles v. Del Guercio (D.C. Cal. 1957), 
150 F.Supp. 864 
This right of cross-examinaiion is expressly granted by the provisions of 
the Administrative Procedure Act (Section 1001, et seq., Title 5, U.S. Code), 
Section 5 of which applies to "every case of adjudication required by statute to ke 
determined on the record after opportunity for an agency hearing" with exceptions 
not here pertinent. Section 7 thereof, relating to hearings, has the following 
pertinent provision in paragraph (c): 
"x > Every party shall nave the right to present his case 
or defense by oral or documentary evidence, to submit rebuttal 
evidence, and to conduct such cross-examination as may be 
required for a full and true disclosure of the facts. * ee" 
The importance cf this vital element of a fair hearing is pointed up by the 
record in this case. The "Summary" states that appellant denied all charges set 
forth in the referral; that he admitted that he was shot throvgh the leg and lung 


by one of his sons but claimed that this was an accidental shooting; and that: 


"This, however, is somewhat contrary to the information 
appearing in the record on this case." (J. A, 9). 
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The nature and source of the information does not appear, not does it appear as 
to what constitutes ''the record on this case", If, as it plainly aroeaie appellant's 
statements are contrary to "information appearing in the record", how is 
appellant to be afforded a fair hearing if he does not know what the information 

is and is not given an opportunity to rebut it or discredit it? * It ‘would indeed be’ 
an empty gesture for a parolee to have the right to be represented by counsel and 
to call witnesses in his behalf, and yet to be met by the statement that this is 
contrary to secret or undisclosed information before the Board and for the Board 
then to accept such secret or undisclosed information as the basis for deciding to 
revoke parole. As hereinafter discussed, it may well be that the Board cannot 
consider anything as evidence that is not introduced as such; but at this point it 
seems evident that the fair hearing contemplated by both due Srocsse ot law and 
the Administrative Procedure Act requires that the evidence against a parolee 
should be presented at the hearing with reasonable opportunity of cross- 


examination being given the parolee through counsel. 


(d) At The Time Of The Hearing Appellant ‘Vas In The' 
Hospital Being Treated For Gunshot Wounds Of The 
Leg And Chest, And Was Not Shown To Have Been ; 
Ebysicel’y Able To Conduct His Hearing Adequ ssl 

Or Proverly 


The Referral for Consideration of Alleged Violation indicates that on 


October 6, 1960, advices were received that "it was necessary for Davis to 


undergo surgery twice for the removal of two 22 caliber bullets which were 


lodged in his chest". The "Summary" of the "hearing" on November 17, 1960 


contains the statement that: 


"At the present time this man is in the hospital being treated 
for guashot wounds of the ieg and chest * * * " (7.4. 10). 


Presumably appellant would not have then been in the hospital if he hac recovered 
from his gunshot wounds and the two operations for removal of bullets from his 
chest. Some degree of disability is necessarily to be inferred, ard the only 
question is one of the extent or degree of the disability at the time of the hearing, 
with the resulting handicap on appellant in not being physically able to appear and 
adequately present his case at the hearing, apart from lack of representation by 
counsel. 

It would seem to counsel that with a prisoner in the hospital there should 
have been some medical certificate of his ability to appear and participete in the 
hearing before the Board member proceeded with the hearing, ard that in the 
absence of such a certificate of competency the entire proceedings should be 
suspect, and particularly appellant should not be deemed to have waived any of 


his rights through failure to assert them adequately. 


0 


The Decision Of The Parole Board Revoking Appellant's 
Parole Is Not Eased Uoon Any Competent And Substantial 


Evidence Nor Upon Any Findings Of Essential Facts, 
And Is Thereby Arbitrary And Uniewful 


a at 


The "record" presented by appellees in support of their motion for summary 


judgment is presumably the record on which the Board has acted in revoking 
appellani's parole. At least it is tne record submitted by counse} for the Board 
to support its action, and constitutes the basis on which the District Court granted 


summary jucgment of dismissal. 


Such "record" contains only general references to unverified and unauthen- 


‘ticated reports and statements. Recitals of alleged facts are contained in the 

| "Referral for Consideration of Alleged Violation". This document refers toa 
wire from "CUSPO Drewry" who "reported that it was his information" that 

' appellant had been seriously wounded in a shooting scrape between appellant and 

‘his two sons, Then; it says, "it was alleged" (with no identification as to when, 

' where or by whom) that appellant was selling "pep pills". The document refers 
to another wire from "CUSPO Drewry", advising that appellant was npt going to 

‘face charges, and that the 'CUSPO" noted that appellant had failed to mention in 
his August 1960 report that he had been shot "but merely stated that he had been 

‘ hospitalized due to a broken leg. This statement was untrue. ce However, the 

: document refers to a still further communication from the same source, advising 

| that it was necessary for appellant to undergo surgery twice for aeraoval of 

| bullets in his chest, and that "another bullet shattered the bone in one of Davis" 

‘ legs". The document also reported that appellant had two pistols which the 

: sheriff hed taken from him, and that the State authorities were not sete any 

charge of possession of dangerous weapons (J. A, 10-11). The "Summary" pur- 

| ports to paraphrase what appellant said and did which in part is noted! as being 

' “gomewnat contrary to the information appearing in the record on this case"; 

| and then contains the following concluding paragraph: 

"In view of the fact that there are some discrepancies existing | 

between the statements set forth in the referral, and indications 

from the probation officer, as compared with the statements 

made by this man in the course of the hearing, it is being referred 


to the Washington office for further study and review before any 
recommendation is made." (J. A. 10). | 
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Giving some credence to appellant's verified allegation that the entire 
"hearing" consumed a very few minutes, and that the only persons present were 
the Board's examiner (meraber), a stenographer and appellant, it is evident that 
no witnesses were presented by or in behalf of the Board, no competent and sub- 
stantial evidence was presented other than what appellant testified, and thereby it 
appears that the entire case against appellant consisted of unverified and 
unauthenticated hearsay reports. 

While administrative agencies are not bound by the rules of evidence which 
cbtain in judicial proceedings, and hearsay evidence may be received without 
invalidating the proceeding, it is nevertheless the accepted rule that findings of 
essential facts and the adjudication of adversary proceedings involving loss of 
liberty or property of an individual must be based upon competent and substantial 
evidence, and cannot rest on hearsay alone. 

Consolidated Edison Co. v. N.L.R.B., 305 U.S. 197, 230, 
63 L.ed. 126, 140, 59 S.Ct. 206; 

N.L.R.3._v. Columbian Enamel and Stamping Co. Inc., 
306 U.S. 292,300, 83 Lied. 660, 665, 59 D.Ct. 501; 
Bridges v. Wixon, 326 U.S. 135, 156, 89 L. ed. 2103, 2116, 

65 S.Ct. 1443; 
Lattig v. Pilliod, 289 F. 2d 478. 

Moreover, it has long been the rule in administrative law that nothing can 
be treated as evidence which is not introduced as such. "Star Chamber" proceed- 
ings have never been sanctioned, and adjudications are not allowed to rest upon 


secret investigations and undisclosed reports to the detriment of parties having a 


vital interest in the proceeding. 


United States v. Abilene &S. R. Co., 265 U.S, 274, 
68 Led. 1016, 44S.Ct. §65; 
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Morgan v. U. S., 304 U.S. 1, 82 L.ed. 1129, 
58 S.Ct. 773; 

Ohio Bell Telephone Co. v. Public Utilities Com., 
391 U.S. 292, 81 L.ed. 1093, 5 57 8.Ct. 724; 

Southern PR. Co. v. Virginia ex rel, Shirley, 290 U.S. 190, 
barat’ 7-15 ve ed. 260, S4S.cCt. 148, ' 


A parolee is entitled to "fundamental procedural safeguards". Reed v. 
Putterworth, supra. 
It next appears that the proceeding was "referred to the Washington office 


for further study and review before any recommendation is made". This is pre- 


‘sumably the action of the member of the Board, and presumably "the Washington 


office" is not the Board itself, otherwise there should have been no hesitancy in 
saying that the case was being referred to the Board. W’ho "the Washington 
office" is, and what further action was taken by them or anyone else thereafter 
idoes not appear from the record. In fact, appellees did not even present an order 
of the Board revoking appellant's parole; but counsel for appellees in a "Statement 
of Material Facts as to Which There is (sic) Genuine Issue, Pursuant to Rule 
S(h}'' make the statement that "conditionai release was revoked on February 28, 
1961", This does not say that the Poard itself revoked the conditional release, 
‘and the absence of an order in the circumstances of the case appears to counsel to 
be significant. 

In any event, the record presented in support of appellees' position does 
not contain any findings of fact by the Roard, or any other formal determination of 
‘tthe issues of fact presented; and the basis upon which appellant's parole was re- 


voxed is one of mere conjecture and speculation. 


- 29 - 


It is a fundamental requisite of administrative proceedings that the agency 
make findings as to the essential facts on which the order or determination 
rests. The Courts have scrupulously required that administrative agencies make 
known the basis upor which action is taken; otherwise the action is deemed to be 
arbitrary and unlawful. In the absence of requisite findings, the order is invalid. 


Poudin v. Pulles, 98 U.S. App.D.C. 3065, 
235 F(2d) 305; 

Secretary of Agriculture v. U.S., 350 U.S, 162, 
100 L.ed. 173, 76S.Ct. 244; 

Manler v. Eby, 254 U.S. 32, 68 L.ed. 549, 
44$.Ct. 283; 

Florida v. United States, 282 U.S. 194, 
75 L.ed. 291, 53 S.Ct. 119; 


227 U.S. 88, 57 Led. 431, 33 S.Ct. i185. 


Section 8(b) of the Administrative Procedure Act incorporates this 
fundamental requirement into an express statutory requirement as follows: 

"x % %* All decisions (including initial, recommended, or 

tentative decisions) shall become a part of the record and 

include a statement of (1) findings and conclusions, as well as 

the reasons or basis therefor, upon all the material issues of 

fact, law, or discretion presented on the record; and (2) the 

appropriate ruie, order, sanction, relief or denial thereof." 

It is thus apparent from what nas been presented that the Board (or a 
member or examiner thereof) has failed to receive any competent and substantial 
evidence on which to base any action against appellant, has failed to make 
requisite findings of fact on the material issues of fact preserted, end has failed 
to enter any order giving any statement of reasons or basis for revocation of 


appellant's parole, for all of which reasons the revocation of appellant's parole 


is arbitrary and unlawiul, and should be set aside. 
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No Further Hearing Upon The Alleged Violations 


Of October 14, October 14, 1960 Would Be Timely As 4s Required 
By Law, And The Board Should Be O Ordered To Vacate. 


The Revocation Of Appellant's P Parole and Rele Release Him Him 
From Prison 
Appellant has been confined in the United States Penitentiary at Atlanta, 


® Georgia, continuously since his arrest on October 18, 1960 upon the warrant issued 
‘* by the member of the Parole Board. In the prior points presented herein it has 
been demonstrated that appellant was not given an opportunity for an effective 
, sppearance at the "hearing" on November 17, 1960 to consider whether his parole 
should be revoked, and that the Board has failed to conduct a lawful hearing, 
receive and act upon competent evidence and make a valid determination of the 
question, Thus, revocation of appellant's parole was invalid, and appellant has 
; been and is being unlawfully detained in jail. It will be two years later before the 
Court can act on this matter and give appellant any relief. As this Honorable 
,. Court has said in other cases, that will hardly undo the wrong that has been done 
appellant; but it certainly would not be in the interests of justice to allow the Board 


to extend anpellant's confinement by holding another hearing and attempting to 


"cure defects and validate prior illegal action at this late date. 


A parolee accused of violation of conditions of his parole is entitled to a 


prompt hearing. 
United States ex rel Buono v. Kenton, 287 F(2d) 534, 535; 


Adams v. Hudspeth, 121 F(2d) 270, 272; 
United States ex por: Rowe v. Nicholson, 78 F(2d) 268, 471. 


-3r- 


The Board's own regulations contemplate that the hearing will be held shortly 
after arrest. 28 C.I°.R. Section 2.38. 

If the Eoone affidavit constitutes an offer of a new hearing, then the offer 
was made over 14 months after arrest, with no indication as to when the new 
hearirg would be held - all while appellant is confined in the penitentiary. At best, 
this is a grievous injustice. 

In Glenn v. Reed, 110 U.S. App.D.C. 85, 289 F(2d) 462, this Honorable 
Court ordered the appellant released, saying: 


‘We think the District Court erred. Lack of counsel at 

a revocation hearing is not made good by an offer of 

counsel 17 months later. The error of 1958 cannot be 
corrected, because the illegal imprisonment that resulted 
from it cannot be undone. If counsel had been preseat 

at the 1958 hearing as the law requires, there might have 
been no revocation'of parole and no subsequent imprisonment. 


“Though it cannot undo the wrong, we think we should 

order appellant released. Cf. Moore v. Reic, 100 U.S. App. 
D.C. 373, 379, 246 F. 2d 654, 660; Fleming v. Tate, 81 U.S. 
App. D.C. 205, 205, 156 F. 2d 348, 649. The Board may 
afterwards issue a'new warrant for his arrest, but not 
without considering whether grounds for arrest now exist. 
Any further proceedings, from arrest to revocation, must be 
entirely de novo. it would be arbitrary to arrest appellant 
and revoxe his parole merely because there might have been 
reason to do so some years ago." 


In Reed v. Butterworth, 112 U.S. App.D.C. 365, 287 F(2d) 776, this 


Honorable Court affirmed an order of the District Court requiring the Board to 
hold a new hearing, without requiring the release of Butterworth, saying: 


"Several cases which have arisen in the last five years 

appear to demonstrate that the United States Soard of 

Parole does not agree with the decisions of this court in 

this field, or at least does not follow them. See Glenn v. Reed, 
1160 U.S. App.D.C. 85, 269 F. 2d 462 (1961); Hurley v. Reed 


110 U.S. App.D.C. 32, 288 F.2d 844 (1961); Robbins v. 
Reed, 10€ U.S. App.D.C. 51, 269 I". 2d 242 (1959). The 
Parole Board apparently still has the notion, which we 
criticized in Fleraing v. Tate, that revocation hearings are 
mere formalities, and the result a foregone conclusion. 

As long as the Board evidences this philoscphy by denying 
fundamental procedural safeguards, we wili be compelled 
to order new hearings, and, in cases of grievous injustice, 
to order sucn further relief as the circumstances may 
warrant. See, for exampie, Glenn v. Reed, supra. 


3 As Butterworth is now at liberty, and since this case 

does not seem to us as extreme as Glenn, we will not order 

his release. However, he should remain ai liderty until a 

new hearing is accorded him." 

The footnote in Butterworth shows that this Court regarded Butterworth 
'as being different from Glenn on two grounds, namely: (1) Putterworth was fen 
at liberty (having been for about 9 months); and (2) his case did not seer to the 
Court to be as extreme as Glenn, 

When the issue is raised upon petition for writ of habeas corpus, and the 
proceedings, upon which revocation of parole is base¢, are found to S deficient 
‘for failure to conform with statutory requirements or due process of law, the 
iresult of granting the writ is to order release. Moore v. Reid, 100 U.S. App. 
‘D.C. 373, 246 F(2d) 654; Fleming v. Tate, 81 U.S. App.D.C. 205, 156 F(2d) 828. 

The end result should follow the determination as to the validity of the 
proceedings upon which parole is revoked, and should rot vary dependent upon the 


‘form of the action brought before the Court. The issuance of a writ of injunction 


‘ should be as effective as a writ of habeas corpus. 


The policy of the law in criminal cases is to require prompt adjudication. 


| The Sixth Amendment requires a speedy trial. Rule 48(b), Federal Rules of 
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Criminal Procedure, authorizes the Court to dismiss the indictment, information 
or complaint when there has been "unnecessary delay" in bringing a defendant 
to trial. 

It is certainly a "grievous injustice" to deprive appellant of his liberty 
for such a long period of time under an invalid revocation of parole. Any rehear- 
ing on the old warrant, with resulting further delay, would merely compound the 


crime. The circumstances fully warrant the Court's ordering his release, and 


thus leaving the Board the option of instituting proceedings de novo if there should 


be any present grounds for revoking parole. 


CONCLUSION 

In conclusion, it is respectfully submitted tnat the District Court erred 
in granting appellees’ motion for summary judgment and in entering an order 
dismissing appellant's complaint. The "record" plainly shows that appellant 
has not been given a lawful hearing as required by statute, and the action of the 
United States Board of Parole in revoking his parole is thereby invalid and 
unlawful, Thereby, this Honorable Court should reverse and set aside the order 
of the District Court and remand the case to the District Court for further 
proceedings. 

Normally, further proceedings would involve an opportunity for 
appellees to answer the complaint, and, if issues of fact are presented, a trial. 
Tne "record" presented by appellees, however, indicates there can be little 
question of fact about certain issues. That is, appellees concede that appellant 


was not given an opportunity to call witnesses in his own behalf and on that 


- 34- 


ground this Honorable Court is warranted in ordering appellant's revocation of 


' parole to be set aside. This, then, presents the vital question as to appellant's 
status pending any further proceedings. In view of his long Zoutinement under an 
invalid revocation of parole, and the resuliing "grievous injustice" to him, itis 

' respectfully submitted that this Court should order appel-ant's coleuee forthwith, 
subject only to the right of the Board to iastitute any other and further proceeding 


as may be proper at this time to consider whether his parole should be revoked. 
Respectfully submitted, 
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or given the right of cross-examination. 


Jurisdiction 

Counterstatement of the Case ......sseeeeeeeeeee Cevecccceeces eoeecs 
Statutes Involved 

Summary of Argument 

Argument: 


I. The offer of a new hearing with the right to representation by 
retained counsel and the attendance of voluntary witnesses cured any 
defects in the first hearing ....... Dae a oahieoemeew es sees 


II. Appellant was not entitled to the appointment of counsel, to cross- 
examine adverse witnesses, or to compulsory process to secure the 
attendance of witnesses in his behalf .......-++-0-+----ee0e since 


A. Nature of parole revocation procedure .......... 


B. Appellant was not entitled to have counsel appointed to represent 
him at his revocation hearing .....-------+++++ oe ecececceces 


1. There is no statutory right to appointed counsel 
2. There is no constitutional right to the appointment of counsel 


. Appellant was not entitled to cross-examine the witnesses who 
furnished the information upon which the Board acted to revoke 


Conclusion 


TABLE OF CASES 


Anderson V. Alexander, 191 Ore. 409, 229 P. 2d 633 (1951) 

Anderson v. Corall, 263 U.S. 193 (1923) 

Baumhoff v. United States, 200 F. 2d 769 (C.A. 10, 1952) 

Beard v. Stahr, 200 F. Supp. 766 (D.D.C. (1961) (three-judge court)) .. 

Bennett v. United States, 158 F. 2d 412 (C.A. 8, 1947), cert. denied, 
331 U.S. 822 (1947) 12, 13,17 

Bernal-Zacucta v. United States, 225 F. 24 64 (C.A. 9, 1955) ....00065- 17 

Betts v. Brady, 316 U.S. 455 (1942) 

Bohler v. Pescor, 63 F. Supp. 632 (W.D. Mo. 1945) .. 

Burns v. United States, 287 U.S. 216 (1932) 13, 16,19 

Cafeteria § Rest. Workers Union v. McElroy, 367 U.S. 886 (1961) 15,19 

Christianson v. Zerbst, 89 F. 24 40 (C.A, 10, 1937) coveceeedO, 15 

Clark v. Stevens, 291 F. 2d 389 (C.A. 6, 1961) ......... Seecae 

Cupp v. Byington, 179 F. Supp. 669 (S.D. Ind. 1960) ....--..+-----++ 12,13 


Index Continued 


Page 


Escoe v. Zerbst, 295 U.S. 490 (1935) 12, 13, 16, 18 
Fleming v. Tate, 81 U.S. App. D.C. 205, 156 F. 2d 848 (1946) 8, 11, 12, 


Freedman v. Looney, 210 F. 2d 56 (C.A. 10, 1954) 
Friedman v. United States, 200 F, 2d 690 (C.A. 8, 1952), cert. denied, 

345 U.S. 926 (1935) 

Fuller v. State, 122 Ala. 32, 26 So. 146 (1899) 

Gillespie v. Hunter, 159 F. 2d 410 (C.A. 10, 1947) 

Glenn v. Reed, 110 U.S. App. D.C. 85, 289 F. 2d 462 (1961) .. 

Green v. McElroy, 360 U.S. 474 (1960) 

Hannah Vv. Larche, 363 U.S. 420 (1960) 5, 15, 17,18 
United States ex rel. Harris v. Ragan, 81 F. Supp. 608 (N.D. Ml. 1949) 

aff’d., 177 F. 2d 303 (C.A. 7, 1949) 

Hiatt v. Compagna, 178 F. 2d 42 (CA. 5, 1949), aff’d., 4-4, 340 U.S. 

880 (1950) ..eeeeeeeeeeeeeceeetseerer seer sees es 13,14 
Hines v. State Board of Parole, 56 N.E, 2d 572, 293 N.Y. 254 (1944) .. 5 
Hock v. Hagan, 190 F. Supp. 749 (M.D. Pa., 1960) 6, 13, 14 
Jay v. Boyd, 351 US. 345 (1956) 

Jianole v. United States, 58 F. 2d 115 (C.A. 8, 1932) .. 

Kaplan v. United States, 234 F. 2d 345 (C.A. 8, 1956) .. 

Klingstein v. United States, 217 F. 2d 711 (C.A. 1954) 

Krause v. Chappell, Misc. 1728, November 3, 1961 

Loiseau Vv. Hunter, 90 U.S. App. D.C. 85, 193 F. 2d 41 (1951) 

Lopez v. Madigan, 174 F. Supp. 919 (N.D. Calif. 1959) 

Manning v. United States, 161 F. 2d 827 (C.A., 1947), cert. denied, 

332 U.S, 792 (1947) 

Martin v. Warden, 182 F. Supp. 391 (D. Md., 1960) 
State ex rel. McAnally v. Goodier, 195 Mo, 551, 93 S.W. 928 (1906) .. 16 
United States ex rel. McCreary V. Kenton, 190 F. Supp. 689 (D. Conn., 

1960) .ccecececeeeeeeeeereeeeesenenetees 
McDaniel v. Shea, 108 U.S. App. D.C. 15, 278 F. 2a 460 (1960) 

State ex rel. McQueen V. Horton, 31 App. 71, 14 So. 2d 557, aff’d. 244 

Ala. App. 594, 14 So, 2d 561 (1943) 

Monroe v. Pape, 365 U.S. 167 (1961) 
Moore v. Reid, 142 F. Supp. 483 (D.C.D.C., 1956), reversed on other 

grounds, 100 U.S. App. D.C. 373, 246 F. 2a 654 (1957) 10, 11,13 
Moore v. Reid, 100 U.S. App. D.C. 373, 246 F, 2d 654 (1957) ....10, 12,13 
United States ex rel. Nicholson V. Dillard, 102 F. 2d 94 (C.A. 4, 1939) .. 7 
Overlade v. Wells, 127 N.E. 24 686 (S. Ct. Ind. 1955) 

People v. Giles, 70 C.A, 2d Supp. 872, 172 P. 2d 623 (Sup. Ct. App. 1945) 20 
Poole v. Stevens, 190 F. Supp. 938 (E.D. Mich. 1960) 13 
Reed v. Butterworth, 111 U.S. App. D.C. 365, 297 F. 2d 776 (1961) ..3,10 
Robbins v. Eeed, 106 U.S. App. D.C. 51, 269 F. 2d 242 (1959) 

United States ex ret. Rowe v. Nicholson, 78 F. 2d 468 (CA. 4, 1935) 

cert. denied, 296 U.S. 573 (1936) 

Singleton v. Stevens, No. 14792, decided August 22, 1961 (C.A. 6) ...- 
State v. Benes, 16 N. 5, 389, 108 A. 2d 846 (1954) 

State v. Boggs, 49 Del. 277, 114 A. 2d 663 (Sp. Ct. 1955) 

State v. Bufford, 231 Iowa 1000, 2 N.W. (2d) 634 (1942) 


Index Continued 


State v. Meyer, 228 Minn, 286, 37 N.W. 2d 3 (1949) 

State v, Moore, 49 Del. 29, 108 A. 24 675 (Sup. Ct. 1954) . 

Snyder v. Massachusetts, 291 U.S. 97 (1934) 

Solesbee v. Balkcom, 339 U.S. 9 (1950) 

State v. Zolantakis, 70 Utah 296, 259 Pac, 1044 (1927) . 

Story v. Rives, 68 U.S. App. D.C. 325, 97 F. 2d 182, cert. denied, 305 
U.S. 595 (1938) wc eee cece eee ene ere eeeneneees BOSOM cicRck ne mics 6,7 

Thomas v. Teets, 220 F. 24 232 (C.A. 9, (1955)) ..- -- 20 

Ughbanks v. Armstrong, 208 U.S, 481 (1908) 

United States v. Durham, 181 F. Supp. 503 (D.D.C., 1960) .... 

United States v. Freeman, 160 F. Supp. 532 (D.D.C. 1957) aff’d., 103 
U.S. App. D.C. 15,254 F. 24 354 (1958) 

United States vy. Greathouse, 188 F. Supp. 765 (M.D. Ala., 1960) 

United States v. Nugent, 346 U.S. 1 (1953) ....-+-.eeeee BCAE CHRO De 

United States v. Van Riper, 99 F. 2d 816 (C.A. 2, 1938) 

Warden v. Palumbo, 135 A. 24 439 (Md. 1957) 

Washington v. Hagan, 287 F. 2d 332 (C.A. 3, 1960) 

Williams v. New York, 183 F. Supp. 414 (M.D. Pa. 1960), aff’d., 337 
U.S, 241 (1949) cc ceceeee cence enc ereeeeeeees Vieiets aiala, oe sveleaeteraiaias 

Williams v. Zuckert, 111 U.S. App. D.C. 294, 296 F, 24 416 (1961) 

Zeff v. Sanford, 31 F. Supp. 738 (W.D. Ga. 1940) 

Zerbst v. Kidwell, 304 U.S. 359 (1938) 


STATUTES 


United States Constitution: 
Fifth Amendment 
Sixth Amendment .. 

18 U.S.C. 3653 

18 U.S.C. 4164 .....-+-0 eee bred roar Sw erevero ete rsistaisinne 

18 U.S.C, 4203 

18 U.S.C. 4207 

Report of the Advisory Committee (on Fed. Rules of Cr. Pro.), proposed 
Rule 32(c) (2) 

Rule 32, F.R. Cr. P. 


MISCELLANEOUS: 


ALI, Model Penal Code Proposed Final Draft No. 1 (1961) § 305,16 . .11, 14 
ALI, Model Penal Code, Tentative Draft No. 2 § 707(5), (1956) ....... 20 
ALI, Model Penal Code, Tenative Draft No. 5 § 305.21, comment, p. 116 
(1956) 
4 Attorney General’s Survey of Release Procodures, Parole 246, 247-248 
(1939) .+7,9, 10 
1 Davis, Administrative Law Treatise § 7.16 (1958) ++-9,19 
2 Davis, Administrative Law Treatise § 14.15 p. 328 (1958) » 165 
Kadish, Legal Norm and Discretion in the Police and Sentencing Process, 
75 Harv L, Rev. 904 (1962) 7,8 
McClintre, Addresses on Probation 7 (1931) ...+++--+2eeeeers be sie’einin'e 17 


Index Continued 


Page 


The National Conference on Parole, Parole in Principle and Practice, 
114-115 

Note, Employment of Social Investigation Reports in Criminal and 
Juvenile Proceedings, 58 Colum. L. Rev. 702 (1958) .......+- Sot 

Note, Parole Revocation Procedures, 65 Harv. L. Rev. 309 (1951) 

Pigeon, Probation ¢ Parole in Theory and Practice 191 (1942) 

Wilcox, The Parole of Adults from State Penal Institutions in Pennsyl- 
vania and in Other Commonwealths 21 (1927) .....-.-+++ aie’ siaveieveisiece 

45 Cong. Rec. 6377, 61st Cong., 2d Sess. (1910) 

65 Harv. L. Rev. 309 (1951) 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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Ouen A. Davis, APPELLANT 
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Ricwarp A. CHAPPELL, CHAIRMAN, Unirep States Boarp oF 
PaRoLe, ET AL., APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


JURISDICTION 


The order of the District Court granting appellees’ mo- 
tion for summary judgment was entered on February 135, 
1962 (J.A. 13). On March 12, 1962, appellant filed a notice 
of appeal (J.A. 16). Leave to appeal in forma pauperis 
was granted March 8, 1962. The jurisdiction of this Court 
is invoked under 28 U.S.C. 1291. 


COUNTERSTATEMENT OF THE CASE 


On June 27, 1950 appellant was convicted and sentenced 
in the District Court for the Western District of Tennessee 
to 15 years imprisonment for bank robbery (J.A. 5). On 
May 14, 1959 he was conditionally released. On October 18, 
1960 he was arrested on a warrant charging him as a con- 
ditional release violator and was given a revocation hear- 
ing by a member of the United States Board of Parole on 
November 17, 1960. Appellant was advised of his right to 
assistance of counsel but waived that right on October 27, 
1960 (J.A. 5,9). On February 28, 1961 his conditional re- 
lease was revoked (J.A. 5). 
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On December 14, 1961, appellant, confined in the United 
States Penitentiary at Atlanta, Georgia, filed a complaint 
in the District Court for the District of Columbia for a 
declaratory judgment and injunctive relief, asking the court 
to declare the hearing and action of the Parole Board in- 
valid and to order his release from custody (J.A. 1-3). On 
December 22, 1961, appellant was offered the opportunity 
of another hearing at which he could be represented by 
counsel and call witnesses. He declined this offer (J.A. 
5, 8). On January 23, 1962 appellees filed a motion for 
summary judgment in the instant case, asserting that no 
genuine issue existed as to any material fact (J.A. 4), and 
on February 15, 1962 the court granted appellees’ motion. 


STATUTES INVOLVED 
18 U.S.C. 4207 provides in pertinent part that: 


A prisoner retaken upon a warrant issued by the 
Board of Parole, shall be given an opportunity to ap- 
pear before the Board, a member thereof, or an exam- 
iner designated by the Board. 

The Board may then, or at any time in its discretion, 
revoke the order of parole and terminate such parole 
or modify the terms and conditions thereof. 


* * * * * 


18 U.S.C. 4164 provides: 


A prisoner having served his term or terms less 
good-time deductions shall, upon release, be deemed as 
if released on parole until the expiration of the maxi- 
mum term or terms for which he was sentenced less 
one hundred and eighty days. 

This section shall not prevent delivery of a prisoner 
to the authorities of any State otherwise entitled to 
his custody. 


18 U.S.C. 3653 provides in pertinent part that: 


As speedily as possible after arrest the probationer 
shall be taken before the court for the district having 
jurisdiction over him. Thereupon the court may re- 
voke the probation and require him to serve the sen- 
tence imposed, or any lesser sentence, and, if imposi- 
tion of sentence was suspended, may impose any sen- 
tence which might originally have been imposed. 
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SUMMARY OF ARGUMENT 


1. At his original revocation hearing, the Board of Parole 
offered appellant the opportunity to retain counsel, which 
he waived, but failed to offer appellant the opportunity to 
present the testimony of voluntary witnesses. This defect 
was cured by the Board’s subsequent offer in which appel- 
lant was advised of his right to a new revocation hearing 
at which he could be represented by his own counsel and at 
which voluntary witnesses would be allowed to appear. 


2. The traditional and historic understanding of the sta- 
tus of a parolee or mandatory release and of the nature of 
parole revocation procedings indicate quite unmistakably 
that Congress did not intend that a parole revocation hear- 
ing be a trial-type proceeding. It has always been under- 
stood that revocation hearings need not have the charac- 
teristics of a trial-type hearing. This traditional under- 
standing is also dispositive of any constitutional questions 
raised in connection with the adequacy of the procedures. 
There is no right to appointment of counsel or confronta- 
tion or cross-examination of witnesses. 


ARGUMENT 
T 
THE OFFER OF A NEW HEARING WITH THE RIGHT TO 
REPRESENTATION BY RETAINED COUNSEL AND THE 
ATTENDANCE OF VOLUNTARY WITNESSES CURED ANY 
DEFECTS IN THE FIRST HEARING. 

At his original revocation hearing appellant was offered 
the opportunity to retain counsel, but declined this offer 
(J.A. 9). Appellant was not, however, offered the oppor- 
tunity to present witnesses in his behalf, and he therefore 
was entitled to a new revocation hearing with the oppor- 
tunity to retain counsel and present voluntary witnesses 
in his behalf. See Reed v. Butterworth, 111 U.S. App. D.C. 
365, 297 F.2d 776 (1961) and Glenn v. Reed, 110 U.S. App. 
D.C. 85, 289 F. 2d 462 (1961). After the decision in Reed 
v. Butterworth the Parole Board amended its rules to pro- 


1In Argument II we have treated appellant’s statement (J.A. 2) that he 
was not given an opportunity to ‘‘obtain’’ counsel as referring to appointed 
counsel. 
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vide that all persons whose paroles or mandatory releases 
had been previously revoked at hearings without counsel 
and/or voluntary witnesses in their behalf should be of- 
fered the opportunity for a rehearing with their attorneys 
and/or voluntary witnesses (J.A. 6). Appellant was of- 
fered such a rehearing and rejected it (J.A. 5). The offer 
and rejection cured the defect in the original hearing.” 
See Singleton v. Stevens, No. 14792, decided August 22, 
1961, where the Court of Appeals for the Sixth Circuit re- 
versed a District Court decision releasing a prisoner who 
had not been advised of his right to counsel at his revoca- 
tion hearing, but who was offered a second hearing with 
counsel of his choice which he refused. And see Krause v. 
Chappell, Mise. 1728, November 3, 1961, where this Court 
denied a petition for leave to appeal in forma pauperis, on 
the ground that the record showed that ‘‘respondents twice 
offered petitioner a hearing at which he would be repre- 
sented by counsel and that petitioner has failed to avail 
himself of the offer.”’ 


Ir 


APPELLANT WAS NOT ENTITLED TO THE APPOINTMENT OF 
COUNSEL, TO CROSS-EXAMINE ADVERSE WITNESSES, OR 
TO COMPULSORY PROCESS TO SECURE THE ATTENDANCE 
OF WITNESSES IN HIS BEHALF. 


B. Nature of parole revocation procedure. 


Inasmuch as 18 U.S.C. 4207 does not explicitly provide 
for any of the procedures claimed by appellant, such pro- 
cedural requirements may not fairly be read into the stat- 
ute’s requirement that the parolee be given ‘‘an oppor- 
tunity to appear’’ before the Board if to do so would con- 
flict with the generally accepted view of the operation of 


1a Appellant apparently contends (Br. p. 32) that the offer of a new hearing 
in December, 1961, was not timely, citing the Glenn and Butterworth cases, 
supra, That this reliance is misplaced is evident from that portion of the 
Glenn opinion amending the original opinion, In the amended opinion this 
Court made clear that it was releasing Glenn not because of the 17 months 
which had elapsed between the invalid hearing and the offer of a new hear- 
ing, but rather because of the peculiar facts in that case. Release was not 
ordered in Butterworth. 
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parole systems. Similarly, the concept of due process of 
law embodied in the Fifth Amendment to the Constitution 
of the United States is largely confined within the bounds 
of principles of justice ‘‘so rooted in the traditions and 
conscience of our people as to be rated as fundamental,”’ 
Cf. Snyder v. Massachusetts, 291 US. 97, 105 (1934) ; Mon- 
roe v. Pape, 365 U.S. 167, 208 (1961) (Frankfurter, J. dis- 
senting). In consequence ‘‘differing rules of fair play 
which through the years have become associated with dif- 
fering types of proceedings”’ (Hannah v. Larche, 363 U.S. 
420, 442 (1960), and the traditional practices of the federal 
government and the states, ‘‘eonstitute the most authorita- 
tive sources as far as ascertaining * * * ’’ whether any 
given procedure is required by due process, Cf. Betts v. 
Brady, 316 U.S. 455, 462 (1942). 

The granting of parole has always been considered dis- 
eretionary with the parole authorities, and not subject to 
judicial review. Sce, e.g., Hines v. State Board of Parole, 
56 N.E. 2d 572, 293 N.Y. 254 (1944) in which the New York 
Court of Appeals, construing a typical statute vesting dis- 
cretion in the Board to determine whether or not, and 
when, a prisoner should be released on parole, said (56 
N.E. 2d at 513-514): 


The action of the Board [in deciding whether to pa- 
role] depends upon information in regard to the per- 
sonal traits and characteristics of the individual con- 
victed and upon unanimous concurrence of the individ- 
ual members of the Board acting upon such informa- 
tion and upon personal observations. The Board is to 
consider the prisoner’s attitude toward society, to- 
wards the judge who sentenced him, towards the police- 
man who arrested him and how the prisoner regards 
the erime for which he is imprisoned and in his pre- 
vious career. There are not statutory limitations upon 
the power of the Board upon due consideration of such 
matters, in its absolute discretion to refuse to release 
any prisoner upon parole. Furthermore, [a prisoner 
may be released on parole] only if the Board of Parole 
is of opinion that there is a reasonable probability that 
if such prisoner is released he will live and remain at 
liberty without violating the law and that his release 
is not incompatible with the welfare of society. 
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The same standard is incorporated into federal law. See 
18 U.S.C. 4203; Lotseau v. Hunter, 90 U.S. App. D.C. 85, 
193 F.2d 41 (1951). 

This view of the absolute discretion of the Parole Board 
in granting parole has influenced the attitude of the courts 
and legislatures with respect to parole revocation as well, 
and with reason. The conditions upon which prisoners are 
released on parole, or pursuant to conditional release stat- 
utes, are frequently quite general, allowing the Board to 
exercise broad discretion in determining whether the pa- 
rolee should be returned to actual confinement. This view 
of parole is consistent with modern views of penology which 
seek, as much as possible, to fit the punishment to the re- 
habilitation of the individual rather than rigidly to the 
offense. Perhaps the principal function of the Board in a 
revocation hearing is to determine whether, in the expert 
judgment of the Board, the parolee should be reincarcer- 
ated or allowed to remain on parole, perhaps on modified 
terms. See Hock v. Hagan, 190 F. Supp. 749 (M.D. Pa., 
1960), in which the court said (190 Supp. at 751): 


A revocation hearing is not a trial, nor indeed is it 
primarily concerned with the commission of an offense. 
‘As a matter of fact, a prisoner having been granted 
his conditional freedom on parole, the sole question 
before the Board, the determination of which may be 
delegated to a single member or even an examiner, is 
whether the parolee, in the judgment of the Board, is 
still a good parole risk. 


See also Lopez v. Madigan, 174 F. Supp. 919, 921 (N.D. 
Calif. 1959). 

The status of a parolee has always been considered swt 
generis. His status is unlike, for example, that of a de- 
fendant in a criminal case, who is entitled to the full pan- 
oply of procedural safeguards when put to trial for a erim- 
inal offense. Thus, a parolee has been variously viewed 
as a ‘‘ward’’ of the Parole Board (Story v. Rives, 68 U.S. 
App. D.C. 325, 97 F. 2d 182, 184, 188, cert. denied, 305 U.S. 
595 (1938) ; or as, in legal effect, a prisoner, (United States 
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ex rel. Nicholson v. Dillard, 102 F. 2d 94, 96 (C.A. 4, 1939) ; 
Anderson v. Corall, 263 U.S. 193, 196 (1923) ; 4 Attorney 
General’s Survey of Release Procedures, Parole 247-248 
(1939) ; State ex rel. McQueen v. Horton, 31 Ala. App. 71, 
14 So. 2d aff’d. 244 Ala. App. 594, 14 So. 2d 561 (1943) ; 
Overlade v. Wells, 127 N.E. 2d 686, 691 (S. Ct. Ind. 1955) ; 
People v. Denne, 141 C.A. 2d 499, 297 P. 2d 451, 456 (Cal. 
App. 1956) ; See ALI Model Penal Code, Tentative Draft 
No. 5, § 305.21, comment, p. 116 (1956) ; cf. 45 Cong. Ree. 
6377, Gist Cong., 2d Sess. (1910) (debates on first federal 
parole act; ‘* * * * the prisoner [on parole] is under the 
absolute control of the Board «** ), or as one in the 
constructive custody of the penitentiary, (The National 
Conference on Parole, Parole in Principle and Practice, 
114-115) (address by Attorney General Brownell) ; United 
States ex rel. Nicholson v. Dillard, 102 F. 2d 94, 96 (C.A. 4, 
1939); Note, Parole Revocation Procedures, 65 Harv. L. 
Rev. 309, 310 (1951) ; Baumhoff v. United States, 200 F. 2d 
769, 770 (C.A. 10, 1952) ; United States ex rel. Rowe v. 
Nicholson, 78 F.2d 468, 469 (C.A. 4, 1935), cert. denied, 
996 U.S. 573 (1936), (parole is merely ‘‘an extension of 
the prison walls’’) ; see Ughbanks v. Armstrong, 208 U.S. 
481, 488 (1908) ; Kadish, Legal Norm and Discretion in the 
Police and Sentencing Process, 75 Harv. L. Rev. 904, 924 
925 (1962) ; Wilcox, The Parole of Adults from State Penal 
Institutions in Pennsylvania and in Other Commomvealths, 
91 (1927). Similarly, if he violates the terms of his parole, 
his status is that of an ‘“Ceseaped convict,” Story v. Rives, 
97 F. 2d 182, 188 (1935), cert. denied, 305 U.S. 595 (1939) 
Anderson v. Corall, 263 U.S. 193; United States ex rel. 
Nicholson v. Dillard, 102 F. 2d 94, 96 (C.A. 4, 1939) ; Zerbst 
vy. Kidwell, 304 U.S. 359, 361 (1938) ; Fuller v. State, 122 
Ala. 32, 26 So. 146 (1899) ; Anderson Vv. Alexander, 191 
Ore. 409, 422, 229 P. 2d 633 (1951) ; See Note, 65 Harv. L. 
Rev. 309, 311 (1951). 

Typical of decisions explaining parole status is United 
States ex rel. Nicholson v. Dillard, 102 F.2d 94 (C.A. 4, 
1939), in which the court said (102 F.2d 96) : 
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The status of the prisoner while under conditional 
release was that of a prisoner on parole? * * * while 
this was an amelioration of punishment, it was im- 
prisonment in legal effect. Anderson v. Corall, 263 
U.S. 193. * * * He was bound to remain in the legal 
custody and under the control of the warden of the 
penitentiary; and the issuance of the warrant for his 
arrest was but the assertion of the authority over him 
that was vested by law in the Board of Parole because 
of his imprisonment. As said in the case just cited, 
his violation of the condition of release * * * inter- 
rupted his service under the original sentence and was 
in legal effect on the same plane as an escape from the 
custody and control of the warden. His status and 
rights were analogous to those of an escaped convict. 
An escaped convict is not entitled to release because 
the warrant for his arrest does not set forth the rea- 
sons for confining him. * * * The prisoner’s guilt of 
crime has already been adjudged. 


This view of the status of a parolee or conditional re- 
leasee is derived from the traditional view that parole and 
conditional release are acts of administrative or legislative 
grace, entitling the parolee or conditional releasee to no 


constitutional protections upon revocation. See, e.g., Flem- 
ing v. Tate, 81 U.S. App. D.C. 205, 156 F.2d 848 (1946).3 

In view of this generally accepted status of a parolee or 
mandatory releasee, and of the theory of parole as an act 
of administrative or legislative grace, it is not surprising 
to find that the authors of the classi¢e study of parole prob- 


2See 18 U.S.C. 4164: ‘‘A prisoner having served his term or terms less 
good time reduction shall, upon release, be deemed as if released on parole. 


* © or 


8 Other explanations of the lack of procedural protection which a parolee 
is entitled to claim are that the parolee accepts the terms of his parole and 
thus as a matter of contract agrees to the revocation procedures followed by 
the board, and that the parolee is given full protection at his criminal trial 
and is entitled to no additional protection thereafter. See generally ALI, 
Model Penal Code, Tentative Draft No. 5 (1956) § 305.21, comment p. 116; 
Note, Parole Revocation Procedures, 65 Harv. L. 309, 310 (1951); Kadish, 
Legal Norm and Discretion in the Police and Sentencing Processes, 75 Harv. 
L. Rev. 904, 920 (1962). See also cases cited supra pp. 16-17. 
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lems felt compelled to explain why any hearing at all ought 
to be granted to parolees upon revocation of parole. See 
4 Attorney General’s Survey of Release Procedures, Pa- 
role 246 (1939). Moreover, after observing that (Jd. at 
245): 

In general hearings at which the nature and circum- 
stances of the violation are discussed, and at which the 
alleged violator is given an opportunity to present his 
side of the story, are discretionary with the paroling 
authorities. 


The Survey found that in 1939 violators were afforded a 
chance to be heard in twenty-two American jurisdictions, 
but were denied a hearing in nineteen jurisdictions. bid. 
See also Pigeon, Probation & Parole in Theory and Prac- 
tice, 191 (1942); 1 Davis, Administrative Law Treatise 
§ 7.16 (1958). 

Equally significant is the Survey’s finding with respect 
to the informality traditionally associated with revocation 
hearings when such hearings are held (Jbid.): 


In practically every instance, the hearing on a parole 
violation is merely a formality to permit the returned 
violator to give his version of the events which led up 
to the revocation of his parole. As far as the parole 
authorities are concerned, the facts justifying the revo- 
cation of the parole almost invariably are clearly estab- 
lished before the time of (or concurrent with) the re- 
turn of the offender to the institution. [Emphasis 
added.] 


It is at once evident, from this summary of attitudes, 
theories, and practices concerning parole and parole revo- 
cation, that the traditional view of parole revocation has 
never contemplated any sort of formal ‘‘trial’’ to deter- 
mine whether parole or mandatory release should be re- 
voked. The fundamental conflict in American jurisdic- 
tions has not been about the particular procedures to be 
followed in revocation hearings, but on the contrary, about 
whether any hearing at all should be allowed. It is with 
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this history in view that the remaining claims of appellant 
must be considered. 


B. Appellant was not entitled to have counsel appointed to 
represent him at his revocation hearing 


1. There is no statutory right to appointed counsel 


The traditional theory of the status of a parolee and the 
long administrative practice growing from it would seem 
to require, without more, rejection of the claim to ap 
pointed counsel at a revocation hearing, absent explicit 
statutory language granting that privilege. See also 4 
Attorney General’s Survey of Release Procedures, Parole 
247-248 (1939). 

Consistently with this view, this Court has recently indi- 
cated that counsel need not be appointed. In Moore v. 
Reid, 100 U.S. App. D.C. 373, 246 F.2d 654 (1957), con- 
struing the District of Columbia parole statute, the Court 
said that ‘ * * * though the Board need not assign coun- 
sel, it should make sure the prisoner knows ‘he may be 
represented by counsel’ > (emphasis added).* See also, 
Reed v. Butterworth, 111 U.S. App. D.C. 365, 297 F. 2d 776, 
n. 1 (1961). 


3a Appellant contends (Br. 26) that the revocation of his parole was arbitrary 
because the state did not prosecute him for possession of the pep pills and 
because his guilt in the shooting incident was not proved. Of course, although 
appellant denicd it, the probation officer reported that appellant was in 
possession of two caliber .45 pistols and this information certainly provided 
a basis for revocation of parole. Further, the probation officer’s letter reveals 
that the state prosecution was dropped because the chief witnesses to the 
shooting, the appellant and his sons, refused to testify against each other. 
(J.A. 11). Finally, the probation officer reported that the appellant had 
submitted false information to him (J.A. 11). It could hardly be said that 
there was no basis for revoking appellant’s parole. Moreover, in any event, 
the courts have not reviewed the Board’s discretion absent a showing that it 
acted capriciously. Clark v. Stevens, 291 F, 2d 389 (C.A. 6, 1961); Moore 
v. Reid, 142 F. Supp. 483 (D.C.D.C. 1956), reversed on other grounds, 100 U.S. 
App. D.C. 373, 246 F. 2d 654 (1957); Freedman v. Looney, 210 F. 2d 56 
(C.A. 10, 1954); and Christianson v. Zerbst, 89 F. 2d 40 (C.A. 10, 1937). 


4 Bobbins v. Reed, 106 U.S. App. D.C. 51, 269 F. 2a 242 (1959) may be 
taken to establish that the federal and the District of Columbia statutes are 
to be construed identically with respect to the right to counsel. 


11 


Likewise, when the District of Columbia statute merely 
afforded parolees an ‘‘opportunity to appear’’ before the 
Board, without granting in terms the right to representa- 
tion by retained counsel, this Court said that it did not 
contemplate the assignment of counsel for indigents. 
Fleming v. Tate, 81 U.S. App. D.C. 205, 156 F. 2d 848, 849 
(1946) ; see also Moore v. Reid, 142 F. Supp. 481, 483 (D. 
D.C. 1956), reversed on other grounds, 100 U.S. App. D.C. 
373, 246 F.2d 654 (1957); cf. Warden v. Palumbo, 135 A. 
2d 439, 441 (Md. 1957); and State v. Boggs, 49 Del. 277, 
114 A.2d 663, 665 (Sp. Ct. 1955). The Maryland and 
Delaware decisions cited above, while holding that the 
“opportunity to appear’? granted by the respective state 
parole revocation statutes entitled a parolee to representa- 
tion by retained counsel, indicated that the parole boards 
did not have to assign counsel to represent indigent pa- 
rolees.* 

The fact is that the Board has no statutory power to 
appoint counsel to represent indigent parolees,® and the 
Board could not do so without a further act of Congress. 


There is even considerable doubt about Congressional 
power to require atorneys to represent parolees in revoca- 
tion hearings, inasmuch as Congress, as distinet from the 
courts, does not stand in any special relationship to mem- 
bers of the bar which would authorize or justify such com- 
pulsion. Presumably Congress might create a type of 


5 It is interesting to note that the drafters of the Model Penal Code do not 
appear to recognize even the right of representation by 2 parolee’s own 
counsel at the revocation hearing, much less the right to have counsel appointed. 
See ALI Model Penal Code, Proposed Final Draft No. 1 (1961) § 305.16: 

When a parolee has been returned to the institution, the Board of 
Parole shall hold a hearing within sixty days of his return to determine 
whether his parole should be revoked. The parolee shall have reasonable 
notice of the charges filed. The institutional parole staff shall render 
reasonable aid to the parolee in preparation for the hearing and he shall 
be permitted to advise with his own counsel. At the hearing the parolee 
may admit, deny, or explain the violation charged, and he may present 
proof, including affidavits and other evidence, in support of his conten- 
tions, A verbatim record of the hearing shall be made and preserved.’ 
{Emphasis added.] 

6It should be observed that nothing in the record before this Court sug- 
gests that defendant was indigent, 
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‘‘public defender”? system for that purpose; but the Board, 
of course, could not do so under the existing statute. This 
practical consideration, alone, compels the conclusion that 
the statute does not require appointment of counsel, inas- 
much as it does not provide any machinery to effectuate 
such a scheme. 

It is significant also that in probation revocation hear- 
ings, which are conducted by the federal judiciary rather 
than by an administrative agency, counsel need not be as- 
signed. 18 U.S.C. 3653 requires that the probationer must 
be ‘‘taken before the court’’ prior to revocation of proba- 
tion, and he is thus entitled, under the statute, to a hear- 
ing, Escoe v. Zerbst, 295 US. 490 (1935), but the statute 
does not require the appointment of counsel. Bennett v. 
United States, 15 F.2d 412, 415 (C.A. 8, 1947), cert. de- 
nied, 331 U.S. 822 (1947) ; see Gillespie v. Hunter, 159 F. 2d 
410, 411 (C.A. 10, 1947); Cupp v. Byington, 179 F. Supp. 
669, (S.D. Ind. 1960).7 4 fortiori, then, the Parole Board, 
an administrative agency, is not required to assign counsel 
pursuant to a statute granting nothing more than the ‘‘op- 


portunity to appear’’® before the Board. 

In sum, history, authority, and reason all compel the 
conclusion that the Parole Board, under the existing stat- 
ute, is not required to—more, is not empowered to—ap- 
point counsel to represent indigent defendants. 


2. There is no constitutional right to the appointment of counsel 


It is equally clear that there is no constitutional right to 
appointed counsel in revocation hearings. It has long been 
settled in this Court and elsewhere that the rights of a 
parolee are statutory, and are not derived from the due 
process clause or from the Sixth Amendment. This Court 
has said specifically that in parole revocation cases there 
is no constitutional right to appointed counsel. Fleming v. 
Tate, 81 U.S. App. D.C. 205, 156 F.2d 848, 849 (1946) 


7 But cf. McDaniel v. Shea, 108 U.S. App. D.C, 15, 278 F. 2d 460 (1960). 


8 For the proposition that the practice under the probation statute is rele- 
vant to the practice under 18 U.S.C. 4207, see Moore v. Reid, 100 U.S. App. 
D.C. 373, 246 F. 2d 654, 659 n. 15 (1957). 
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(‘*It is not necessary that counsel be assigned, as the re- 
quirement here is not jurisdictional’’) ; see Moore v. Reid, 
100 U.S. App. D.C. 373, 246 F.2d 654, 657 (1957); Wash- 
ington v. Hagan, 287 F.2d 332, 333 (C.A. 3, 1960); Poole 
v. Stevens, 190 F. Supp. 938 (E.D. Mich. 1960); Hock v. 
Hagan, 190 F. Supp. 749, 751 (M.D. Pa. 1960); see Hiatt 
v. Compagna, 178 F.2d 42 (C.A. 5, 1949), aff’d. 4-4, 340 
U.S. 880 (1950) ; compare Lopez v. Madigan, 174 F. Supp. 
919 (N.D. Calif., 1959) ; United States ex rel. McCreary v. 
Kenton, 190 F. Supp. 689 (D. Conn., 1960) ; cf. Martin v. 
Warden, 182 F. Supp. 391, (D. Md., 1960); United States 
ex rel, Harris v. Ragen, 81 F. Supp. 608, 610 (N.D. IIL, 
1949), aff’d., 177 F. 2d 303 (C.A. 7, 1949) ; State v. Meyer, 
228 Minn. 286, 37 N.W. 2d 3 (1949). The same rule pre- 
vails in probation revocation hearings, despite the fact that 
they are conducted by the Judiciary. Gillespie v. Hunter, 
159 F.2d 410 (C.A. 10, 1947); Cupp. v. Byington, 179 F. 
Supp. 669 (S.D. Ind. 1960) ; Bennett v. United States, 158 
F. 2d 412 (C.A. 8, 1947); cf. Escoe v. Zerbst, 295 U.S. 490 
(1935) ; Burns v. United States, 287 U.S. 216 (1932). 


C. Appellant was not entitled to cross-examine the witnesses 
who furnished the information upon which the Board 
acted to revoke parole 

Historically, as we have demonstrated in Argument II 

(A), supra, it has never been contemplated that the Board 

would conduct an adversary-type hearing in determining 

whether to revoke parole. This alone is persuasive that 

Congress did not intend, by providing ‘‘an opportunity to 

appear before the Board,’’ to allow confrontation and 

cross-examination of adverse witnesses.® 
In addition, this Court appears to have foreclosed this 
issue as early as Fleming v. Tate, 81 U.S. App. D.C. 205, 


9 Appellant cannot rely upon section 7(c¢) of the Administrative Procedure 
Act, 5 U.S.C, 1006(c), which provides for cross-examination, because the 
substantive hearing requirements of the Act do not apply to Parole Board 
hearings. Hiatt v. Compagna, 178 F. 2d 42 (C.A. 5, 1949), aff’d 4-4 340 
U.S. 880 (1950) (‘The full dress procedure it requires would render it 
practically impossible for the Board to handle its business.’’): Moore v. Reid, 
142 F. Supp. 481 (D.D.C., 1956), reversed on other grounds, 100 U.S, App. 
D.C. 373, 246 FP, 2d 654 (1957). 
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156 F.2d 848, 849, 850 (1946). There, in response to the 
Government’s argument that if the Court held parolees 
entitled to representation by their own retained counsel, 
and to adduce testimony of voluntary witnesses, at revo- 
cation hearings, * * * an attorney would have to be as- 
signed * * * ’? and «¢ * * * there are other procedural 
problems, presently unforeseen, which would rear their 
heads to plague the parole system,”’ this Court said that 
“not one of these results is to be understood as following 
from our holding in this ease.”? 156 F.2d at 849. Con- 
tinuing, the Court said: 


The receipt of testimony offered by the prisoner is 
one of the fundamentals of fair play, so frequently 
asserted by the courts. These two features, the pres- 
ence of counsel” and the receipt of evidence, are the 
basic characteristics of our whole system of adminis- 
tration of justice (Emphasis added.)** 


Thus, Fleming means that the Board need not allow 
confrontation and cross-examination of adverse witnesses 5 
the statutory requirements are satisfied by allowing 
retained counsel and presentation of the parolee’s evidence. 
This decision is consistent with other cases. See United 
States ex rel. McCreary Vv. Kenton, 190 F. Supp 689, 691 
(D. Conn. 1960). Accord: Hiatt v. Compagna, 178 F. 2d 
42 (C.A. 5, 1949), aff'd. 4-4, 340 U.S. 880 (1950) ; Hock v. 
Hagan, 190 F. Supp. 749, 751 (M.D. Pa. (1960) ) ; ef. Fuller 
v. State, 122 Ala. 32, 26 So. 146 (1899) ; ALI Model Penal 
Code, Prop. Final Draft No. 1, § 305.16 (1961). And it 
has been specifically held that the Board may revoke 


10 The Court was speaking only of counsel retained at the parolee’s expense; 
the Court specifically stated that counsel need not be appointed. See supra, 
Argument III (B). 


11 Inasmuch as the court in Fleming had already said that * * * no constitu- 
tional right is involved, as parole is a matter of grace * * *’’ 156 F. 2d 
at 849, the quoted language was necessarily construing the statute *s require- 
ment of an ‘‘opportunity to appear.’’ 


12In the McCreary case the court said that ‘‘Revoking of parole * * * is 
not, under the statutes, intended to be determined by means of the full-dress 
adversary proceedings of a trial with right to summon witnesses, right of 
confrontation, etc.’’ 
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parole on the basis of hearsay evidence, (Christianson v. 
Zerbst, 89 F.2d 40 (C.A. 10, 1937)), which, of course, 
necessarily precludes confrontation and cross-examination. 
See 2 Davis, Administrative Law Treatise, § 14.15, p. 328 
(1958) .*8 

The recent case of Hannah v. Larche, 363 U.S. 420 
(1960), supports this view of the statute. The decision in 
that case may be taken to establish that where historically 
the right of cross-examination has not been granted, the 
absence in a federal statute ‘‘* * * of any reference to 
appraisal, confrontation and cross-examination * * ° 
creates a presumption that Congress did not intend * * *”’ 
to grant such rights,"* especially where, as here, ‘‘Congress 
was under no compulsion to supply * * *’’ the right to a 
hearing at all, cf. United States v. Nugent, 346 U.S. 1, 8 
(1953). The Nugent case provides an interesting parallel. 
There, Congress had provided that a conscientious objector 
who was dissatisfied with his draft classification might seek 
further review before an appeal board. All such appeals 
were referred to the Department of Justice for an ‘‘appro- 
priate inquiry” and a ‘“‘hearing.”? 346 U.S. at 3. At the 
hearing the objector was not allowed to examine the FBI 
report prepared on his background, ‘‘* * * nor is he 
informed of the names of the persons interviewed by the 
investigators.”? Id. at 5. The Court of Appeals held that 
this procedure violated the statutory hearing requirement, 
but the Supreme Court reversed. It said (Id. at 6-7): 


We think the Department of Justice satisfies its 
duties under § 6(j) when it accords a fair opportunity 
to the registrant to speak his piece before an impartial 
hearing officer; when it permits him to produce all 
relevant evidence in his own behalf and at the same 
time supplies him with a fair resume of any adverse 
evidence in the investigator’s report. 


13 See also State ex rel. McQueen v. Horton, 31 Ala, App. 71, 14 So. 2d 
557, affirmed, 244 Als. 594, 114 So. 2d 561 (1943) (Parole Board may rely 
upon secret evidence). 

14 See also Cafeteria ¢ Rest. Workers Union v. McElroy, 367 U.S. 886 
(1961). 


15 See, ¢.g., Fleming v. Tate, 156 F. 2d 848 (1946), and cases cited supra, 
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Respondent’s urge that this is not enough. The 
argument rides hard upon the word ‘chearing’’ in § 6(}) 
* * * In sum, respondents assimilate the ‘shearing’’ 
in §6(j) to a trial and insist that it imports a right 
to confront every informant who may have rendered 
adverse comment to the FBI. 

The statute does entitle the registrant to a 
“‘hearing’’, and of course no sham substitute will meet 
this requirement; but we do not think that the word 
‘chearing’’—when put in the context of the whole 
scheme for review set forth in § 6(j)—comprehends 
the formal and litigious procedures which respond- 
ents would attribute to it.® 


One controlling reason for this construction was that 
Congress need not have provided for any hearing before 
the Department—just as here Congress need not have 
provided for a hearing on parole revocation. 

Any remaining doubt as to the meaning of ‘‘opportunity 
to appear”’ in this context is dispelled by a consideration 
of probation revocation cases. The Probation Act, now 
18 U.S.C. 3653, requires that upon a preliminary order 
revoking probation the probationer ‘‘shall forthwith be 
brought before the Court,’’ thus entitling him to a 
‘“thearing’’, Escoe v. Zerbst, 295 U.S. 490 (1935). But 
‘“Tt]his does not mean that he may insist upon a trial in 
any strict or formal sense,’’ Id. at 493, and an order 
revoking probationer is reversible only for abuse of dis- 
cretion. Escoe v. Zerbst, supra; Burns v. United States, 
287 U.S. 216 (1932). 

In the Burns case the Court, per Hughes, C. J., upheld 
a probation revocation pursuant to a “‘summary hearing’’ 
in which the district court had denied probationer’s 
request to present additional evidence, over the proba- 
tioner’s contention that ‘‘he was entitled to previous notice 
of specific charges of violation of the terms of probation 
and to a hearing upon such charges according to the 
established rules of judicial procedure.”? 287 U.S. at 219. 


16 See also State ex rel. McAnally v. Goodier, 195 Mo. 551, 560, 93 S.W. 928 
(1906) (State medical board may revoke license ‘¢ Cafter giving the accused 
an opportunity to be heard.’ Those are the only words that suggest a trial 
and they fall short of a judicial trial.’’) 
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The Court said that ‘‘the question, then, in the case of the 
revocation of probation, is not one of formal procedure 
either with respect to notice or specification of charges 
or a trial upon charges, Id. at 222 (emphasis added).” 
Hearings under the Probation Act are frequently extremely 
summary in nature, see eg., Bernal-Zazueta v. United 
States, 225 F.2d 64 (C.A. 9, 1955), and it has been held in 
this Circuit that a court may extend the probation period 
by an ex parte order, United States v. Freeman, 160 F. 
Supp. 532 (D.D.C. 1957), affirmed, 103 U.S. App. D.C. 
15,254 F. 2d 352 (1958) ; and cf. Manning v. United States, 
161 F.2d 827 (C.A. 5, 1947), cert. denied, 332 US. 792 
(1947); Buhler v. Pescor, 63 F. Supp. 632 (W.D. Mo. 
1945).8 Although the exact question of the right of cross- 
examination in federal probation revocation hearings has 
apparently never been adjudicated,” denial of the right to 
a full-dress judicial trial would clearly seem to preclude 
the right to cross-examination, and at least one state court 
has held that there is no cross-examination right in proba- 
tion revocation hearings. State v. Bufford, 231 Iowa 1000, 
2 N.W. (2d) 634 (1942) ; see also State v. Meyer, 228 Minn. 
286, 305, 37 N.W. 2d 3 (1949). 

Finally, this Court is entitled to consider the burden 
which would be imposed upon the parole system by a 
requirement of cross-examination, and the feasibility of 
such a requirement, cf. Hannah v. Larche, 363 U.S. 420, 442 
(1960). The most likely ‘cadverse witnesses’? are the 
United States Parole Officers. To require these officials 
to appear at hundreds of revocation hearings annually, 


17It may be noteworthy that one of the two cases principally relied upon 
by petitioners in Burns—and rejected by the Supreme Court—was State v. 
Zolantakis, 70 Utah 296, 259 Pac, 1044 (1927), see 287 U.S. at 219, in 
which the Utah Court expressly stated that in a revocation hearing a pro- 
bationer must ‘‘be given the right to cross-examination.’’ 70 Utah at 305. 


18 Seo also McClintre, Addresses on Probation 7 (1931); Jianole v. United 
States, 58 F. 2d 115 (C.A. 8, 1932); United States v. Van Riper, 99 F. 2d 
$16, 819 (C.A. 2, 1938); Kaplan v. United States, 234 F. 2d 345, 348-349 
(C.A. 8, 1956); Bennett v. United States, 158 F, 2d 412 (C.A, 8, 1942); cert. 
denied, 331 U.S. 822 (1947). 


19 Sec, however, Jay Vv. Boyd, 351 U.S. 345 (1956). 
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convened in many instances great distances from areas 
under their supervision, would render it impossible for 
them to carry on their normal duties. As to persons who 
supply information to parole officers, the Board, of course, 
has no statutory power to compel their attendance. Absent 
such power, it would be illusory for this Court to hold that 
an abstract right to cross-examination exists. In fact, the 
failure of Congress to authorize the Board to exercise 
subpoena power compels the conclusion that Congress did 
not contemplate cross-examination ; otherwise, it must be 
assumed that Congress did a futile thing—allowing cross- 
examination but failing to provide the wherewithal for its 
exercise. 

In sum, on the basis of history, reason, authority and 
practicality, it is perfectly plain that Congress did not 
intend parolees to have the right to cross-examine adverse 
witnesses. 

Appellant also suggests inferentially that there is a 
constitutional right to cross-examination at parole revoca- 
tion hearings. In Fleming v. Tate, supra, and other cases 
cited above, this Court and others have indicated that, 
because of the peculiar status of a parolee or mandatory 
releasee, he is not entitled, by virtue of any constitutional 
provision, to revocation hearing ‘‘rights.’’ These decisions, 
we submit, are dispositive of any constitutional argument 
in connection with cross-examination. Moreover, as is 
demonstrated elsewhere herein, the position this Court 
has adopted on that issue is fully in accord with the 
historical view of parole. In turn, the historical view of 
parole revocation is determinative of the constitutional 
issue. As the Supreme Court, discussing confrontation 
and cross-examination, recently said in Hannah v. Larche, 
363 U.S. 420, 442 (1960) : 

* * * as a generalization it can be said that due 
process embodies the differing rules of fair play, 
which through the years have become associated with 
differing types of proceedings. Whether the Con- 
stitution requires that a particular right obtain in a 
specific proceeding depends upon a complexity of 
factors. The nature of the alleged right involved, the 
nature of the proceeding, and the possible burden on 
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that proceeding, are all considerations which must be 
taken into account. (Emphasis added)” 


Moreover, the Supreme Court has recently held that 
where a hearing is sought in circumstances which have 
traditionally beeen viewed, like parole, as involving not a 
“right”? but a ‘‘mere privilege’’ subject to withdrawal 
at the discretion of the government, no hearing at all need 
be afforded. Cafeteria and Restaurant Workers Union v. 
McElroy, 367 U.S. 886 (1961). As Mr. Justice Cardozo 
said about the process due a probationer whose probation 
was revoked (Escoe v. Zerbst, 295 U.S. 490, 492 (1935) : 


In thus holding [that the probationer was entitled 
to a hearing under the probation statute] we do not 
accept the petitioner’s contention that the privilege 
has a basis in the Constitution. Probation or sus- 
pension of sentence comes as an act of grate to one 
convicted of crime, and may be coupled with such 
conditions as Congress may impose. Burns v. United 
States, 287 U.S. 316. 


What is true in the probation situation, is true @ fortion 
with respect to parole revocation, which is an administra- 
tive, not a judicial proceeding. And cf. also 1 Davis, 
Administrative Law Treatise, § 7.16 (1958): Williams v. 
Zuckert, 111 U.S. App. D.C. 294, 296 F.2d 416 (1961); 
Beard v. Stahr, 200 F. Supp. 766 (D.D.C. (1961) (three- 
judge court)). 

Moreover, the ‘‘burden on [parole revocation] pro- 
ceedings’? (Hannah v. Larche, supra) which would result 
if cross-examination were allowed would be quite onerous, 
see supra, and might make the parole system impracticable. 
Cf. Burns v. United States, 287 U.S. 216, 222 (1932).7 


20 Compare Green v. McElroy, 360 U.S. 474 (1960). 
21 See also Jay Vv. Boyd, 351 U.S, 345, 354-358 (1956). 


22 In Burns, the Court, justifying the summary nature of probation revoca- 
tion proceedings, said that ‘‘The continuance of that control [over tho 
probationer] * * * is essential to the accomplishment of its beneficent purpose, 
as otherwise probation might be more reluctantly granted, or, when granted, 
might be made the occasion of delays and obstruction which would bring 
reproach upon the administration of justice [citing cases].’’ [Emphasis 
added.] 
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See also, State v. Benes, 16 N.J. 389, 108 A. 2d 846 (1954) 
(Brennan, J.); Williams v. New York, 183 F. Supp. 414 
(M.D. Pa. 1960), aff’d., 337 U.S. 241, 243, 250 (1949) and 
post-convention cases generally.* 


CONCLUSION 


Wherefore, it is respectfully submitted that the decision 
of the District Court should be affirmed. 


Burke MarsHAlL, 
Assistant Attorney General, 


Davip C. AcHESON, 
United States Attorney, 


Haroup H. Greene, 
TsaseL L. Bua, 
Grratp P. CHOPPIN, 
Attorneys, 
Department of Justice, 
Washington 25, D.C. 
SEPTEMBER 1962. 


23E.g., Solesbee v. Balkcom, 339 U.S. 9 (1950); Thomas v. Teets, 220 
F. 2d 232 (C.A. 9, 1955); Zeff v. Sanford, 31 P. Supp. 736, 738 (N.D. Ga. 
1940); ALI Model Penal Code, Tent. Draft No. 2, § 707(5), pp. 5455 
(1956) ; see Note, Employment of Social Investigation Reports in Criminal 
and Juvenile Proceedings, 58 Colum. L. Rev. 702 (1958) ; People v. Giles, 70 
C.A. 24 Supp. 872, 172 P. 2d 623 (Sup. Ct. App. 1945); State v. Moore, 49 
Del. 29, 108 A. 2d 675 (Sup. Ct. 1954); United States v. Durham, 181 F. Supp. 
503 (D.D.C., 1960) ; United States v. Greathouse, 188 F. Supp. 765, 766 (M.D. 
Ala., 1960); Klingstein v. United States, 217 F. 2d 711, 713 (C.A. 1954); 
Friedman v. United States, 200 F. 2a 690 (C.A. 8, 1952); cert. denied, 345 
U.S. 926 (1935); compare Report of the Advisory Committee (on Federal 
Rules of Criminal Procedure), proposed Rule 32 (c) (2), with Rule 32 FR. 
Cr. P. 
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[ Filed UNITED STATES DISTRICT COURT 
Dec. 14, '62] FOR THE DISTRICT OF COLUMBIA 


OLEN A. DAVIS ) 
PMB 70451-A 

UNITED STATES PENITENTIARY 

ATLANTA 15, GEORGIA 


PETITIONER 
vs CIVIL ACTION 


) 

) 

) 

) 

) 

R. A. CHAPPELL, CHAIRMAN CASE NO, 3996-61 
UNITED STATES BOARD OF PAROLE, et al ) | 
H.O.L.C. BUILDING 

101 INDIANA AVENUE N. W. 

WASHINGTON, D.C. 


) 
APPLICATION FOR DECLARATORY J UDGMENT 
AND 


INJUNCTIVE RELIEF | 

1. This is an action for declaratory judgment under the Declaratory 
Judgment Act (28 U.S.C., Section 2201) and for injunctive relief. 

2. The Petitioner, Olen A. Davis, is being held in the United States 
Penitentiary, at Atlanta, Georgia, upon an Order of the United States 
Board of Paroles, (hereinafter referred to as Board), issued on or about 
18 October 1960. 

3. The above named Defendant, R. A. Chappell, is Chairman of the 
Board. The Board is located in the H.O.L.C. Building, 101 Indiana Avenue, 
N. W. Washington, D.C. 

4. Onor about May 14, 1959, Petitioner was released on n Conditional 
release from the United States Penitentiary at Atlanta, Georgia. 

5. On or about 18 October 1960, Petitioner was arrested upon a 
warrant alleging that petitioner had violated his conditional release. 
Petitioner was forthwith imprisoned at the United States Pent een at 
Atlanta, Georgia. | 

6. On or about November 20, 1960, petitioner was brought before 
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an examiner of the Board at the Penitentiary and a "hearing" was held to 
determine whether petitioner's Parole should be revoked. 

7. The entire "hearing" consumed a very few minutes which was 
held in the penitentiary, the only person present were the Board's examiner, 
a stenographer, and the petitioner. 

8. Petitioner was not given an opportunity to obtain Counsel for the 
purpose of said "hearing" nor was plaintiff given an opportunity to appear 
as is required by Statute 18 U.S.C., Section 4207. 

9. Subsequent to the "hearing" petitioner's Parole was revoked by 


the Board "Without a statement of the reasons therefore." 


10. Petitioner will show to this Court through competent evidence 
that, even if a proper hearing was held before the Board, the revocation of 
petitioners parole constituted a gross abuse of discretion, was arbitrary 
and capricious and was, therefore unlawful. Petitioner will show that 
the reason used by the Board to revoke petitioners parole was that pet- 
itioner had participated in a shooting match and that he had in his pos- 
session 3,000 pep pills. These alleged violations were alleged to have 
taken place in McNairy County, Selmer, Tenn. 

11. Petitioner will show to this Court that had he been given the 
opportunity to do so that he could have conclusively shown that: 

(a) That he was charged in the September term of the 

Circuit Court on two counts of flenious assault in connection 

with a shooting and that the Grand Jury returned a "NO BILL" 

on each count. 

(o) That the warrant secured by the Narcotic Agent of the 

State Narcotic Division was dismissed by the State Attorney General. 

12. Petitioner will show that after his release from custody, that 
he worked from eight (8) to fourteen (14) hours per day and that while 
he was serving his mandatory release he did not violate the conditions 
thereof, that he did not violate any laws and was therefore not subject to 


having his mandatory release revoked. 
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WHEREFORE , PETITIONER PRAYS THAT THE COURT: 

1. Review the hearing and action of the Board in above 
matter. | 

2. Declare such hearing and action of the Parole Board to 
be invalid. 

3. After a proper hearing, before the Court, issue a man- 
datory injunction against said Board ordering that Petitioner be 
forthwith released from the U.S. Penitentiary, Atlanta, Georgia, 
and restored to freedom. 

4. For such other and further relief as may be proper and 
just. 


Respectfully submitted, this 13 


day of December 1961. 
/s/ Olen A. Davis | 
Pro. se. 


STATE OF GEORGIA 
COUNTY OF FULTON 


Personally appeared before the undersigned attesting authority 
authorized by law to administer Oaths, One, Olen A. Davis, who after 
being duly sworn deposes and says: 

That he is the petitioner in the within and foregoing matter and 
that the facts and allegations contained therein are true and correct. 


/s/ Olen A. Davis 
PMB 70451-A 
Petitioner 


[Jurat - 13 day of Dec. 1961.] /s/ Charles C. Moore 
AUTHORITY RELIED ON BY PETITIONER 


ROBBINS VS REED (Decided on July 2, 1959, in U.S. Ct. App. D.C. 
Docket No. 14883). 


FLEMING VS TATE, 81 U.S. App. D.C. 205, 156 F 2d 848 
MOORE VS REED, 100 U.S. APP. D. C. 373, 246 F 2d 654 
LOYD D. BUTTERWORTH U.S., C.A. Dist. of Columbia 
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MOTION FOR SUMMARY JUDGMENT 


Come now the defendants by their attorneys and respectfully move 
the Court for an order granting a summary judgment in their favor on 
the ground that no genuine issue as to any material fact exists, as more 
particularly appears from the affidavit of John G. Maguire, Chief, 
Classification and Parole, United States Penitentiary Atlanta, Georgia 
and the certified copies of official Bureau of Prisons documents, and 
that the defendant is entitled to a judgment as a matter of law. 


/s/ Burke Marshall 
Assistant Attorney General 


/s/ John F. Byerly 
Attorney, Department of Justice 


/s/ David C. Acheson 
United States Attorney [ Filed January 23, 1962] 
of Counsel 


NOTICE 

Please take notice that the points of law and authorities in support 
of the foregoing Motion are attached hereto. The rules of the District 
Court for the District of Columbia require that if you oppose the granting 
of the said Motion, you shall, within five days after service upon you, or 
such further time as the Court may grant or the parties hereto agree upon, 
file a memorandum of the points of law and authorities upon which you rely 
in support thereof and serve a copy thereof upon counsel for the defendants. 

CERTIFICATE OF SERVICE 

I hereby certify that service of the foregoing Motion for Summary 
Judgment, Statement of Material Facts As To Which There Is No Genuine 
Issue , Pursuant to Rule 9(h), Memorandum of Points and Authorities in 


Support Thereof, and Notice has been made upon plaintiff by mailing copies 
thereof to the plaintiff, Olen Albert Davis, No. 70451-A, United States 
Penitentiary, Atlanta, Georgia, this 23rd day of January 1962. 

/s/ John F. Byerly 
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STATEMENT OF MATERIAL FACTS AS TO 


WHICH THERE 18/GENUINE ISSUE , PURSUANT TO RULE 9(h) 
1c 


Defendants contend that there is no genuine issue as to the 


following material facts: 

1. Plaintiff was convicted in the Western District of Tennessee on 
June 27, 1950, and sentenced to 15 years for bank robbery. 

2. He was released under conditional release on May 14, 1959. 

3. A warrant charging him as a conditional release violator was 
issued on October 14, 1960, and he was arrested under this warrant on 
October 18, 1960. 

4, He was given a hearing as a conditional release violator by a 
member of the United States Board of Parole on November 17, 1960. 

5. He was advised on his right to the assistance of counsel at this 
hearing and waived such right on October 27, 1960. ! 

6. Conditional release was revoked on February 28, 1961. 

7. Subsequently thereto, plaintiff was offered a new hearing with 
the right to the assistance of counsel and with the right to cb wit- 
nesses to testify in his behalf if he so desired. 

8. He did not avail himself of this offer. 


/s/ Burke Marshall | 
Assistant Attorney Genera 


/s/ John F. Byerly 
Attorney , Department of Justice 


/s/ David C. Acheson 
United States Attorney 
Of Counsel 
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MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 


The pertinent facts are summarized in the statement of material 


facts, the affidavit of John G. Maguire, Chief, Classification and Parole, 


United States Penitentiary, Atlanta, Georgia and the certified copies of 
official Bureau of Prisons documents. 
ARGUMENT 

Since the plaintiff was not given the opportunity to produce vol- 
untary witnesses who might testify on his behalf as to matters relevant to 
the issues before the Parole Board, he was entitled to a new revocation 
hearing with counsel and witnesses, is he so desired. See Robbins v. 
Reed, 106 U.S. App. D.C. 51, 269 F. 2d 242 (1959); Hurley v. Reed, 288 
F. 2d 844; Reed v. Butterworth, No. 16,178, decided November 9, 1961; 
and Glenn v. Reed, 289 F. 2d 462. 

Effective November 30, 1961, the Board amended its rules to pro- 
vide that all persons whose paroles or mandatory releases had been 
previously revoked shall be offered the opportunity to have a rehearing 
with their attorneys and/or voluntary witnesses having relevant and 
material information. Consequently, plaintiff has been offered a new 
hearing with counsel present and with witnesses. However, plaintiff has 
not availed himself of this offer. 

This Court has held on numerous occasions that the offer to conduct 
a rehearing with counsel present would either moot the cause of action 
or correct the original error. Morgan v. Reed, No. 1208-60; Barnes v. 
Reed, No. 1259-60; Johnson v. Reed, No. 1109-60; Robinson v. Reed, 

No. 1581-60; Reneau v. Reed, No. 1508-60; Richmond v. Reed, No. 1536-60; 
Magby v. Reed, No. 790-60; Staples v. Reed, No. 1537-60; Tarkington v. 
Reed, No. 1581-60; Daubach v. Reed, No. 1489-60; Penny v. Reed, 1432-60; 
Thomas v. Reed, No. 1378-60; Brooks v. Reed, No. 1490-60. 

This Court has also held that the Board need not subpoena witnesses 
at government expense and that parole revocation hearings are validly 
held at federal institutions rather than at the place where the alleged 
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violation is said to have occured. Hatten v. Chappell, C.A. 1717-61, 
decided November 28, 1961. 

Plaintiff also contends that there is an obligation resting upon the 
Parole Board to furnish him with appointed counsel at his revocation 
hearing. Inasmuch as the Parole Board is an administrative and not a 
judicial body, there is no authority resting in the Board to appoint coun- 
sel to represent any alleged violator. 

As to plaintiff's contention that the action of the Parole Board in 
revoking his conditional release was arbitrary and capricious defendants 
assert that such contention is without merit. In support thereof there 
are attached hereto and made a part hereof certified copies of the following 
documents taken from the file relating to this plaintiff: Referral For 
Consideration of Alleged Violation dated October 14, 1960; Warrant for the 
arrest of plaintiff dated October 14, 1960; and a Summary of the hearing 
before a member of the Parole Board, dated November 17, 1960. 

Acquittal on new charges is no basis to void a warrant issued by 
the Board of Parole. See Mills v. Hiatt, 50 F. Supp. 689. See also Moore 
v. Reid, (D.C. D.C.) 142 F. Supp. 483, reversed on other grounds. 

Moore v. Reed, 246 F. 2d 654 (C.A. D.C.). 
CONCLUSION 


For the foregoing reasons it is respectfully requested that an order 


be entered granting summary judgment. 


/s/ Burke Marshall 
Assistant Attorney General 


/s/ John F. Byerly 
Attorney, Department of sete 


/s/ David C. Acheson 
United States Attorney 
of Counsel 


[ Filed January 23, 1962] Date January 3, 1962 
TO WHOM IT MAY CONCERN: 

I, the undersigned, JOHN O. BOONE , Social Worker (Correctional), 
U.S. Penitentiary, Atlanta, Georgia, do hereby swear and affirm that on 
Friday , December 22nd, 1961 I advised inmate, Olen DAVIS, Register 
Number 70451-A of his right to be represented by counsel and call 
witnesses having relevant and material information, at a Revocation 
Hearing. 

I submitted to him a statement whereby he could indicate whether 
or not he desired to be represented by counsel and call witnesses having 
relevant and material information, and he refused to sign stating: 

"My case is in court now. I don't want to sign for anything because it 
will not do me any good.” 


/s/ JOHN O. BOONE, 
Social Worker (Correctional) 


[Jurat] 


CERTIFICATE 
I, James V. Bennett, Director of the Bureau of Prisons, Department 


of Justice, do hereby certify that I am acting as the administrative head 
of said Bureau of Prisons with official duties at Washington, D. Cc. 

I further certify that I have lawful custody of the records and files 
of the said Bureau, including the records of the United States Board of 
Parole pertaining to individual prisoners. 

I further certify that the following attached instruments are exact 
copies of the original documents relating to Olen Albert Davis, #70451-A: 

Referral For Consideration of Alleged Violation, dated October 14, 

1960; 

Warrant for plaintiff's arrest, dated October 14, 1960; 

Summary of plaintiff's hearing before a member of the Parole 

Board, dated November 17, 1960. 
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In Witness Whereof, I have hereunto set my hand and caused the 
seal of the Bureau of Prisons to be affixed this 9th day of January, 1962. 


/s/ James V. Bennett, Director 
Bureau of Prisons 


UNITED STATES BOARD OF PAROLE 
TRANSCRIPT OF MINUTES 
Atlanta, Georgia 
CASE OF Olen Albert Davis 
REGISTER NO. 70451-A 


— 


DATE Nov. 17, 1960 
PRESENT Edward J. Donovan - Member 
SUMMARY 
Olen Albert Davis appears today for a hearing on Violation of his 


Mandatory Release. 


He admits upon his return to this institution in connection with his 
violation he was advised by a member of the parole staff that he had 
a right to be represented by counsel if he desired to do so, and that he 
waived this right under date of Oct. 27, 1960, acknowledging the signature 
which appears on the waiver. 

It is alleged in his violation charges that he had submitted false 
information to his probation officer; that he had in his possession and 


had use of two pistols; was involved in a shooting accident, allegedly 
possessed approximately 2,000 pep pills. 

He denies all charges that have been set forth in the referral; admits 
that he had been shot through the leg and lung by one of his sons, and 
claims that this was an accidental shooting. This, however, is some- 
what contrary to the information appearing in the record on this case. 

He denies that he had possession of two pistols, as alleged in ithe referral, 
or that he at any time had possession of pep pills. He does admit, how- 
ever, that one of his sons who was engaged in this shooting affray was 
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In Witness Whereof, I have hereunto set my hand and caused the 
seal of the Bureau of Prisons to be affixed this 9th day of January, 1962. 


/s/ James V. Bennett, Director 
Bureau of Prisons 


UNITED STATES BOARD OF PAROLE 
TRANSCRIPT OF MINUTES 
Atlanta, Georgia 

CASE OF Olen Albert Davis 
REGISTER NO. 70451-A 
DATE Nov. 17, 1960 
PRESENT Edward J. Donovan - Member 

SUMMARY 

Olen Albert Davis appears today for a hearing on Violation of his 
Mandatory Release. 


He admits upon his return to this institution in connection with his 


violation he was advised by a member of the parole staff that he had 


a right to be represented by counsel if he desired to do so, and that he 
waived this right under date of Oct. 27, 1960, acknowledging the signature 
which appears on the waiver. 

It is alleged in his violation charges that he had submitted false 
information to his probation officer; that he had in his possession and 
had use of two pistols; was involved ina shooting accident, allegedly 
possessed approximately 2,000 pep pills. 

He denies all charges that have been set forth in the referral; admits 
that he had been shot through the leg and lung by one of his sons, and 
claims that this was an accidental shooting. This, however, is some- 
what contrary to the information appearing in the record on this case. 

He denies that he had possession of two pistols, as alleged in the referral, 
or that he at any time had possession of pep pills. He does admit, how- 
ever, that one of his sons who was engaged in this shooting affray was 
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successfully recover from his wounds. It was the CUSPO's information 
that this shooting scrape involved Davis and his two sons. In addition, 
it was alleged that Davis was selling barbiturates or pep pills in the 
service station where he worked and that he had in his Ro niore 
than 2000 such pills when the incident occurred. 

By wire dated September 13, 1960, CUSPO Drewry advised that 
Davis was not going to face charges reference the shooting scrape. 
Rather, the CUSPO noted he failed to mention in his August 1960 report 
that he had been shot, but merely stated that he had been hospitalized 
due to a broken leg. This statement was untrue. In addition, the USPO 
learned that Davis had in his possession two 45 calibre pistols. 

On October 6, 1960, CUSPO Drewry advised that he had learned it 
was necessary for Davis to undergo surgery twice for the removal of 
two 22 calibre bullets which were lodged in his chest. Also another bullet 
shattered the bone in one of Davis’ legs. Reference his possession of 
two pistols on the day of the shooting, the Sheriff of McNairy County, 
Tennessee took from Davis the two guns in question. The CUSPO could 
not learn why the State authorities did not press a charge of possession 
of dangerous weapons. Since Davis was shot by his own boys they refused 
to testify against him as he refused to testify against them. No further 
action has been taken by the local authorities in reference to the com- 


plaint that Davis had in his possession numerous "pep" pills. A warrant 


is recommended. 
To Marshal: Warrant ordered by: 


District /s/ William K. McDermott 
Date Parole Executive 
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in possession of a quantity of pep pills, but that he had no knowledge of 
their ownership. 

At the present time this man is in the hospital being treated for 
gunshot wounds of the leg and chest, and claims that he has endeavored at 
all times to comply with terms and conditions of his mandatory release. 

In view of the fact that there are some discrepancies existing be- 
tween the statements set forth in the referral, and indications from the 
probation officer, as compared to the statements made by this man in 
the course of the hearing, it is being referred to the Washington office 
for further study and review before any recommendation is made. 


UNITED STATES DEPARTMENT OF JUSTICE 
United States Board of Parole 
Washington 


Referral For Consideration Of Alleged Violation 
TO: United States Board of Parole. Date October 14, 1960 
Case of Olen Albert Davis Reg. No. 70451-A 
Race White Birth Date 2-10-04 FBI No. 978 499 
Sentence 15 years District from W. Tennessee 
Original offense Bank Robbery 
Sentence began June 27, 1950 Released May 14, 1959 
District to W. Tennessee Transferredto = M.R._X Parole 


Violation date Appx. Aug.15,1960 Termination date June 26, 1965 
Present offense: Giving False Information to PO - Possession and 


Use of Pistols - Involvement in a Shooting Incident - 
Alleged Possession of Approximately $2000 
"Pep Pills" 

Via wire dated August 15, 1960, CUSPO Drewry advised that Olen 
Albert Davis had been involved in a shooting scrape in Selmer, Tennessee. 
The CUSPO reported that it was his information that Davis had been 
seriously wounded and there was some question as to whether he would 
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successfully recover from his wounds. It was the CUSPO's information 


that this shooting scrape involved Davis and his two sons. In addition, 
it was alleged that Davis was selling barbiturates or pep pills in the 
service station where he worked and that he had in his possession niore 
than 2000 such pills when the incident occurred. 

By wire dated September 13,1960, CUSPO Drewry advised that 
Davis was not going to face charges reference the shooting scrape. 
Rather, the CUSPO noted he failed to mention in his August 1960 report 
that he had been shot, but merely stated that he had been hospitalized 
due to a broken leg. This statement was untrue. In addition, the USPO 
learned that Davis had in his possession two 45 calibre pistols. 

On October 6, 1960, CUSPO Drewry advised that he had learned it 
was necessary for Davis to undergo surgery twice for the removal of 
two 22 calibre bullets which were lodged in his chest. Also another bullet 
shattered the bone in one of Davis' legs. Reference his possession of 
two pistols on the day of the shooting, the Sheriff of McNairy County, 
Tennessee took from Davis the two guns in question. The CUSPO could 
not learn why the State authorities did not press a charge of possession 
of dangerous weapons. Since Davis was shot by his own boys they refused 
to testify against him as he refused to testify against them. No further 
action has been taken by the local authorities in reference to the com- 
plaint that Davis had in his possession numerous "pep" pills. A warrant 
is recommended. 

To Marshal: Warrant ordered by: 


District /s/ William K. McDermott 
Date Parole Executive 
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[ Filed January 
23, 1962] i aa 
For Retaking Prisoners Mandatorily Released Under 


Authority Section 4163, Title 18, U.S.C. 
To Any Federal Officer Authorized to Serve Criminal Process Within the 
United States: 
WHEREAS, Olen Albert Davis 70451-A was sentenced by the United 
States District Court for the Western District of Tennessee to serve a 


sentence of Fifteen years, -- months, and -- days for the 


crime of Bank Robbery and was on the Fourteenth day of May, 1959, 
released (in accordance with Section 4163, Title 18, United States Code) 
from the U.S. Penitentiary, Atlanta, Georgia, with 2235 days remaining 
to be served, 

AND, WHEREAS, reliable information has been presented to the 
undersigned Member of this Board that said prisoner named in this 
warrant has violated the conditions of release; 

NOW , THE REFORE , this is to command you to execute this warrant 
by taking the said Olen Albert Davis, wherever found in the United States, 
and him safely return to the institution designated , according to the pro- 
visions of law. 

WITNESS my hand and the seal of this Board this 14th day of 
October, 1960. 


/s/ — (Mlegible] 
Member, U.S. Board of Parole. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
GLEN ALBERT DAVIS, [ Filed February 15, 1962] 
Plaintiff . 
v. CIVIL ACTION NO. 3996-61 


R, A, CHAPPELL, CHAIRMAN, 
UNITED STATES BOARD OF PAROLE, 
ET AL., 


ORDER 


Defendants 
This Court, having considered the defendants' Motion for Summary 
Judgment, and it appearing to the Court that no genuine issue as to any 
material fact exists and the defendants are entitled toa judgment asa 
matter of law, it is by the Court this 15 day of February, 1962; | 
ORDERED that the defendants' Motion for Summary Judgment be, 
and it hereby is granted. 


/s/ John J. Sirica 
JUDGE 


[Certificate of Service] 


[ Filed March 5, 1962] APPLICATION 1 PROCEED IN FORMA 
AUPERIS 


Application to preceed in Forma eas on appeal and to prepare 
the record at the expense of the United States. An Affidavit of Poverty in 
support thereof. 

The Plaintiff-Appellant, OLEN ALBERT DAVIS, hereby moves the 
Court to issue an Order allowing him to prosecute in Forma Pauperis an 
Appeal to the United States Court of Appeals For the District of Columbia, 
from the Order of this Court dated February 1, 1962, denying Plaintiff's 
Application for Declaratory Judgment and Injunctive Relief, and to issue 
an Order that the record be prepared at the expense of the United States, 
foruse in connection with the Appeal. 
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In support of this Motion, the Appellant hereby submits the following 
affidavit of good faith and of Poverty, in Conformity with the provisions of 
28 U.S.C. 1915. 

/s/ Olen Albert Davis 
Leave to appeal without prepayment of costs [Granted] 


3/8/62 /s/ John J. Sirica 
JUDGE 


[Filed March 5, 1962] 


OLEN ALBERT DAVIS, PLAINTIFF -APPELLANT in the with- 
in described case, being first duly sworn according to law deposes and 
says: 

That he is a Citizen of the United States; that he is presently con- 
fined in the U. S. Penitentiary, Atlanta, Georgia; That because of his 
Poverty he is unable to pay the costs of prosecuting the Appeal refered 
to herein, or to give security therefore, that this Appeal is being pro- 
secuted in good faith; that he believes he is entitled to the redress sought; 
that the nature of the Appeal is set forth in the Notice of Appeal which 
is attached hereto and by reference is incorporated herein. 

Respectfully Submitted 


/s/ Olen Albert Davis 
PLAINTIFF-APPELLANT 


[Jurat - 3rd day of March 1962.] 
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DESIGNATION OF RECORD 


In connection with the Appeal being taken in Forma Pauperis to 
the United States Court of Appeals For the District of Columbia, from 
the Judgment of this Court dated February 1, 1962, denying the Application 
for Declaratory Judgment and Injunctive Relief, the Clerk will prepare 
and certify the following in the Record of Appeal; 
1. 
Copy of Application for Declaratory Judgment and Injunctive Relief. 
2. 
Order, dated February 1, 1962, denying the Application. 
3. : 
Notice of Appeal 
4. 
Application to proceed in Forma Pauperis 
5. 
Response to the Application 
6. 
Motion for Summary Judgment 
7. 
This Designation 
/s/ Olen Albert Davis 


[Certificate of Service] 
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[ Filed March 12, 1962] 
NOTICE OF APPEAL 


The Plaintiff-appellant, OLEN ALBERT DAVIS, who is at the 
present time confined in the U.S. Penitentiary, Atlanta, Georgia, hereby 
files this his Notice of Appeal to the Court of Appeals, District of 
Columbia, from the Judgment of this Court dated February 1, 1962, 
denying application for Declaratory Judgment and Injunction Relief. 

An Application to proceed in forma pauperis, together with a 


supporting Affidavit of Poverty, is attached hereto and is by reference 
incorporated herein. 


/s/ Olen Albert Davis 


